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INTRODUCTION

Korea was one of the poorest countries in the wonichediately after the Korean
War. In just a period of two decades, it develod the level of a “newly industrializing
country” (NIC) in 1970. The Korean economy appdarehave reached the stage of self-
sustaining growth in 1986. In that year, its anrninéation rate as measured by consumer
price index stabilized at the 2-3 per cent leval &a economic growth rate exceeded 12
per cent in 1986, 1987, 1988, recording the highedstin the world. In 1995, Korea’s per
capita GDP is expected to exceed US$ 10,000. Foe nian 30 years, Korea enjoyed
stunning economic growth. But when the economisictit Korea at the end of 1997, the
distorted structure of the Korean economy has leepnsed.

For Asian countries, not respecting the princidi¢he rule of law is one reason of
the economic crisis in 1997. This was one of thdifigs of institutional studies in Asian
Economic Development (1960-95) sponsored by tharABievelopment Bank. The study
included six Asian countries: People’s Republic€Ctina (PRC), India, Japan, Republic of
Korea, Malaysia, and Taiwan, China. The Oxford @msity Press published this
comparative report. The following analysis on “TRele of Law and Legal Institutions in
Asian Economic Development: The Case of Korea;ePadt of Change in the Legal
System and Socio-Economy” is part of a collaboeatesearch project entitled “The Role
of Law and Legal Institutions in Asian Economic B&®pment (1960-95)” that was
sponsored by the Asian Development Bank.

But these studies were undertaken before the 188ioenic crisis. The objective
of this research is to describe the legal and eoaneystem including the constitution of
South Korea and how these are implemented in thetop The methodology of this study
relies on the documentary analysis of pertinerall@egd economic policy-related materials
including the constitution of South Korea and hdvese are implemented in Korean
society.

This report has three chapters: Chapter | desctibeselation the economy with
the laws containing two topics: 1. The respongipitif the State in maintaining economic
development based on the constitution and the |law$he Law as important instruments
for stable economic development.

Markets rest on a foundation of institutions. Like air we breathe, some of the
public goods these institutions provide are so dasi daily economic life as to go
unnoticed. Only when these goods are absent, agity developing countries today, do
we see their importance for development. Without tludiments of social order,
underpinning these institutions, markets cannottion.

Chapter 1l is about the role of the constitutiondathe laws in economic
development of South Korea containing two topitte role of the law before and after the
1997 economic crisis in South Korea, and arguimgatssertion that the lack of the rule of



law is one reason for the economic crisis in S#dhea. “Even 50 years after democracy
was first introduced in Korea, there is a lack ofaa-abiding spirit and a persistent
avoidance of legal procedures. The contradictiotwéen our wish for democratic

governance and our daily practices is a tremenatssacle to our quest to become a
modern democratic society(You, Joong- keun, 2001).

Thelack of the rule of law is a consequence of “creapitalism”, ridiculing this
as an inevitable by-product of Asian values. Witthie family, it is even acceptable to
bend the rules and twist or obscure the facts. &wenay have in principle accepted the
tenets of accountability, fair competition, andngparency, but their overriding concern
for “family members” has eclipsed their concern fbeir principles. Koreans have
regarded it a blessing to have a large family amohynsons. This may explain why the
chaebols have been obsessed with expanding theiresnregardless of profitability, and
why their subsidiaries support each other with smsbt guarantees and unlawful intra-
group transactions.

Chapter Ill deals with lesson for developing coiest— the rule of law is the first
lesson for Asian countries. The rule of law is floendation of a market economy.
Whether competition improves or destroys welfarpetels on whether the means of
competition is the improvement of one’s own perfante or of sabotaging and cheating
one’s competitors. The rule of law enables effitiearket competition by prohibiting the
latter. No matter how fierce competition may benarket economy must be a place where
the rule of law reins, not the law of the jungle.

A rule-based government is not enough. State chijyawill also be improved by
institutional arrangements that foster partnersknfih and provide competitive pressures
from, actors both outside and within the statetrfeaships with and participation in state
activities by external stakeholders — businessdscasil society — can build credibility and
consensus and supplement low state capabilityn&attips within the state can build
commitment and loyalty on the part of governmentrk@os and reduce the costs of
achieving shared goals.

Enabling the state and law to do more good foregb@nomy and society means
building confidence; people must have trust inlibsic rules governing society and in the
public authority that underpins them. Introducinrgwnlaws and institutions alone is not
enough. Reforms can succeed only when institutiohahges are accompanied by changes
in people’s attitudes. This is the real challenge.



CHAPTER |
Law in relation to Economic Development

1. State responsibility for economic development

Markets and government are complementary: the staéssential for putting in
place the appropriate institutional foundations rfaarkets And government’s credibility-
predictability of its rules and policies and thensistency with which they are applied —
can be as important for attracting private investitfeas contained in those rules and
policies.

Economics and law as social phenomena are relatedntent and form; but both
are subject to change — the one continuously, tier @and from time to time. In reality law
and economics are everywhere complementary andathutleterminative... Economics
comprises both institutions and intellectual movetselt is somewhat surprising that, so
conspicuous a truth, the interaction of economiod &w waited for so long to be
recognized — recognition, which is by no means enrs&l. Some of those who question it
maintain the independence and self-sufficiency aiv,| while others maintain the
predominance of economid3drolzheimer Fritz, 1912).

Throughout history, notions of the law’s role hagfted dramatically. For must of
this century people expected the law to do mora some cases a great deal more. But
during the past fifteen years the pendulum has keenging again, forcing the world to
look at law from a range of conflicting perspectivdhe end of the Cold War and the
collapse of command-and-control economiesettomomic crisis, the dramatic success of
some East Asian countries in accelerating econgnuwth and reducing poverty, and the
crisis of failed law’s in parts of Africa and Asiaall of these have challenged existing
conceptions of the law’s place in the world andgitsential contribution to human welfare.

Governments also have to respond to the rapid giliffuof technology, growing
demographic pressures, increased environmentaleoosicgreater global integration of
markets, and a shift to more democratic forms ekegoment. And amid all these pressures
remain the formidable — and persistent — challergfeseducing poverty and fostering
sustainable development.

Five fundamental tasks lie at the core of everyegoment's mission, without
which sustainable, shared, poverty-reducing deveoy is impossible:

« Establishing a foundation of law

» Maintaining a nondistortionary policy environmemicluding macroeconomic

stability

* Investing in basic social services and infrastrectu

* Protecting the vulnerable

* Protecting the environmen{World Bank, 1997: 4)



The economic rationale for state intervention &t timarket failure and the concern
for equity provide the economic rationale for gaweent intervention. But there is no
guarantee that any such intervention will bendiitisty. Government failure may be as
common as market failure. The challenge is to dest the political process and
institutional structures get the incentives rigbttsat their interventions actually improve
social welfare.

Market failure refers to the set of conditions under which a readconomy fails
to allocate resources efficiently. There are maoyreses of market failure and many
degrees of failure. The implications for the roletbe laws and the form of public
intervention can be quite different in each case.

The importance of these fundamentals for developnh@s long been widely
accepted. New insights are emerging on the ap@@omix of market and government
activities for achieving them. It is now much cleathat markets and governments are
complementary, that government action can be intédying the institutional foundations
for markets. Also much clearer is that faith in gunents’ ability to sustain good policies
can be as important for attracting private investhas the policies themselves.

Establishing a foundation of law

Markets rest on a foundation of institutions. Like air we breathe, some of the
public goods these institutions provide are so dasi daily economic life as to go
unnoticed. Only when these goods are absent, asity developing countries today, do
we see their importance for development. Without tludiments of social order,
underpinned by institutions, markets cannot fumc{world Bank, 1997: 41).

Markets cannot develop without effective properghts. And property rights are
only effective when three conditions are fulfilledihe first is protection from theft,
violence, and other acts of predation. The secemutatection from arbitrary government
actions — ranging from unpredictable, ad hoc reguia and taxes to outright corruption —
that disrupt business activity. These two are tlwstnmportant. The third condition is a
reasonably fair and predictable judiciary. Thisaisall order indeed for countries in the
earliest stages of development, yet firms in coestsurveyed considered it a major
problem.

Many developing countries lack the basic institoéib foundations for market
development. High levels of crime and personal enok and unpredictable judiciary
combine to produce, what is known as thewvliessness syndrome’. Weak and arbitrary
state institutions often compound with unprediatakihconsistent behavior. Far from
assisting the growth of markets, such actions stgrathe state’s credibility and hurt
market development.

To make development stable and sustainable, the Isés to keep its eye on the
social fundamentald. awlessness is often related to a sense of marginalizationleed,
breaking the law can seem the only way for the mafiged to get their voices heard.
Public policies can ensure that growth is sharetithat it contributes to reducing poverty



and inequality, but only if governments put theigbtundamentals high on their list of
priorities. This is subject to this triple curse omarkets: corruption, crime, and an
unpredictable judiciary. The high ranking accortdgdCIS firms of the two other elements
of the lawlessness syndrome — crime, and judicial unpredictability — partlyfleets the
unique institutional vacuum created by the rejeciod central planning in the transition
economies. A community’s descent into lawlessness evoke a sense of helplessness
among the law-abidinf/Norld Bank, 1997: 42).

Containinglawlessness is necessary to secure property rights, but it matybe
sufficient. Information and coordination problemancalso impede development by
undermining markets and property rights, a probddten found in low-income countries.

Information problems occur because people and fimevitably have limited
information and understanding, or because the nfiése game are unclear. The scope of
property rights — including the right to use anedst permit or exclude its use from others,
to collect the income generated by the asset, ars#lt or otherwise dispose of it — may
not be well defined. People and firms may lack kiealge of profit opportunities or of the
probity of potential business partners. The costeeking out such information decline as
markets thicken and their supporting institutionsvelop, making economies more
information intensive.

A well-functioning judiciary is an important assethich developing countries
would do well to build up. Even less-than-perfaddigial systems that are cumbersome
and costly can help sustain credibility. What matre not so much that judicial decision
making be fast but that it be fair and predictaled for that to happen, judges must be
reasonably competent, the judicial system must kaedges from behaving arbitrarily, and
legislatures and executives need to respect threpamtience and enforcement capability of
judiciaries. Without a well-developed judicial sgmst, firms and citizens tend to find other
ways of monitoring contracts and enforcing disputes

Taken together, the evidence presented here aHasons for hope — and a major
challenge. The hope comes from the fact that sinmgligtutions can do much to facilitate
market- based economic development. The challengees from the recognition that so
many countries presently lack even the most basdempinnings of markets. The first
priority in such economies must be to lay the ahitbuilding blocks of lawfulness:
protection of life and property from criminal actsgstraints on arbitrary action by
government officials, and a judicial system thdtis and predictable.

Once a foundation dawfulnessis in sight, the focus can turn to the ways inckhi
specific parts of the legal system can buttrespgyg rights. The legal terrain is vast,
ranging from land titling and the collateralizatiohmovable property to laws governing
securities markets, the protection of intellecfuaperty, and competition law.

Skillful regulation can help societies influencerket outcomes to achieve public
purposes. It can also protect consumers and workers the effects of information
asymmetries: the fact that banks, for example, kmavweh more about the quality of their
portfolios than depositors, or the fact that bussnemangers may know more about health



and safety risks in production or consumption tbdanworkers or consumers. Regulation
can do also make markets work more efficiently &sstéring competition and innovation
and preventing the abuse of monopoly power. Andentiwoadly, it can help win public

acceptance of the fairness and legitimacy of mask&tomes.

With economic liberalization, many areas of regalathave been recognized as
counterproductive, and wisely abandoned. Yet inesameas the traditional rationales for
regulation remain, and market liberalization hatentselves brought new regulatory
issues to the fore. The challenge, illustrated heid reference to three important
regulatory domains — financial, environment, areldhilities.

Financial regulation

Our understanding of financial sector developmex#t thanged dramatically over
the past decade. We now know that the depth oluatogs financial sector is a powerful
predictor and driver of development. Just as ingmdrtwe know that the control-oriented
regulation widely adopted in the early postwar gear directing subsidized credit to
favored activities at very negative real intereges, limiting the sectoral and geographic
diversification of financial intermediaries — maftem work against financial deepening.
The near-universal response has been to move awaydontrols over the structure for
financial markets and their allocation of finanaed embark on a process of liberalization.

Yet liberalization in the financial sector is nbetsame as deregulation. The case
for regulating banking is as compelling as everlyGhe purpose has changed, from
channeling credit in preferred directions to sateding the health of the financial system.

The banking system needs effective prudential ots)tbecause banks are different.
Without appropriate regulation, outsiders will lbed able to judge for themselves a bank’s
financial health than that of a non-financial comypaFirst, because outstanding loans are
banks’ primary assets. So long as banks receiegesit on their loans, outside observers
may well judge their portfolios to be healthy, evié(unknown to the observers) the
borrowers lack the resources to repay the prin@palvorse, are effectively bankrupt and
are only keeping up the interest payments by ta&irtghew loans. Second, because unlike
many companies, banks can be hopelessly insolviémbwt running into a liquidity crisis.
So long as insolvent bankers can disguise theidition to outsiders, they can continue to
attract deposits — and even aggressively pursua theoffering favorable interest rates.
Failing banks often engage in ever-more-recklessibigs to salvage their position,
throwing good deposits after bad, and driving ugirttosses before the inevitable crash.
And third, especially because a rising share of ghertfolios may now be taken up with
derivatives and other new financial instruments #na hard to monitor.

This information asymmetry can be destabilizingp®stors, fearing for the safety
of their funds, might rush to withdraw them whemytlbegin to hear stories about troubled
banks. Bank failures tend to be contagious. Whenionsolvent bank goes under, nervous
depositors may start runs on others. As liquiditgiris out of the system, even solvent
banks may be forced to close. And a system-widecam have severe macroeconomic
consequences. For all these reasons — the diféisult assessing a banks financial health,



the adverse spill-over and distributional effedt®ank failures — banks’ behavior needs to
be tempered by regulatory and other public actions.

Regulation of Environment

In this new environment, the degree of natural npoho has been drastically
reduced (although perhaps not eliminated entirdy. regulation is still crucial, for two
reasons. First, it can facilitate competition. Ades the problem of interconnection.
Second reason for improved regulation is that cditiqe may not suffice to insure private
investors against “regulatory risk”: the dangert thecisions by regulator or other public
agencies will impose new and costly demands some down the line. A utility’s assets
are unigue to its business, and non-redeployabd¢hi@r uses. This means that utilities will
be wiling to operate as long as they can recovar thorking costs. That, in turn, makes
them peculiarly venerable to administrative expiaon — as when, for example,
regulators set prices below long-run average €shsequently, countries without a track
record of respecting property rights may fail tvaadt private investors into utilities.

Economists have long recognized pollution to beegative externality. Without
some form of regulatory protection, the environnear become an innocent victim of bad
business practices. Buyers seek goods that aeetataly priced, and producers seek ways
of providing these goods at lower cost to them tihair competitors can provide them.

Table 1: Thevariety of regulatory experience

Utilities regulation Environment Financial regulation
regulation

Institution- | Price-cap regulation, Precise rules Detailed regulation
intensive with the regulator setting (command - and- monitored by
options the price adjustment control or, preferably] competent, impartial

factor incentive based) supervisory authoritie$

Regulation by established by the | (possibly including

independent commission,regulatory agency or| some deposit

with public hearings legislature insurance)
Institution- | Regulation based on Bottom-up regulatory Incentives structured
light simple rules, embodied i| approaches: public | so that bankers and
options transaction-specific lega| information, local depositors have a

agreements and initiatives to substantial stake in

enforceable domestically strengthens citizens’ | maintaining bank

or though an voice, and initiatives | solvency

international mechanism by local authorities

Source: World Bank, 1997: 67
Utilities Regulation
For utilities regulation has taken on renewed pr@nce. Here, however, the

reason is revolutionary technological and orgaional change, not just conscious shifts
in policy. The argument for utility regulation uséa be straightforward. Utilities were



natural monopolies. Consequently, unless they wegellated, private utility operators
would act as monopolies, restricting output andingi prices, with harmful consequences
for economy-wide efficiency and income distributidroday, changes in technology have
created new scope for competition, but would-bemetitors may need special reassurance
from regulators before entering.

2. Laws are important instruments for stable econom ic development

Economic development is very difficult, but staBlonomic development is even
more than difficult. Restraining the potential @ws® abuse of state power is a challenge
for any country. Harder still is doing it withoueplriving state agencies of the flexibility
they need to do their job. The misuse of state p@ngates serious problems of credibility,
whose effects linger long after the event. But teaby and capricious state action
undermines credibility more. It undermines the rofléaw itself, by weakening the fosters
conditions that encourage state has set in pland. iAfosters conditions that encourage
state officials to place themselves above the lad mpt the rest of society to do the
same.

Sustainable development generally calls for formaichanisms of restraint that
hold the state and its officials accountable fairtlactions. To be enduring and credible,
these mechanisms must be anchored in core stditutioss; if these are too weak,
external mechanisms such as international adjudrcahay be substituted temporarily.
The two principal formal mechanisms of restrair arstrong, separation of power and the
independent judiciary.

Separation of power

In framing a good government to be administeredni®n over men, the great
difficulty lies in this: you must first enable tlg®vernment to control the governed; and in
the next place oblige it to control itsélflames Madison, 1788

Power can be allocated horizontally among the jadyc the legislature, and the
executive, and vertically between central and l@zdhorities. The patterns of a country’s
political party organization — which can range fransmall number of highly disciplined
parties to a large number of parties whose menibesgly abide to a party line, and that
can govern only by forming multiparty coalitionsatso influence the extent to which
political power is concentrated or diffused.

The broader the separation of power, the greatiébeithe number of veto points
to be navigated to change any rule-based commisnditus the separation of powers
increases confidence in the stability of rules. fiplé veto points can be a double-edged
sword, however: they make it just as hard to changenful rules as to change the
beneficial ones.

Many developing countries, including some with fafreeparation of powers, have

few effective checks and balances on the actiongobfical leaders. In some countries
legislative oversight is weak because of poor ciéypand inadequate information. In
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others, the executive dominates a compliant letgisda But like development of a well-
functioning judicial system, the formal elaboratiminconstitutional checks and balances or
their more effective institutionalization is a guadl process.

Judicial independence

To prosper, economies need institutional arrangésmenresolve, disputes among
firms, citizens, and governments; to clarify amitigs in law and regulations; and to
enforce compliance. Societies have devised a brady of formal and informal
mechanisms to do this, but none more important thanformal judiciary. It alone has
access to the coercive authority of the state forea judgments. And it alone has formal
authority to rule on the legality of actions by tlegislative and the executive branches.
This special relation to the rest of the state putgudiciary in a unique position to support
sustainable development, by holding the other twanthes accountable for the overall
business and political environment. Yet judiciagas play this role only when three core
conditions are met: independence, the power toreafalings, and efficient organization.

Independence from the government is the most imporf these. Whatever the
precise character of judicial relations with thgiséature and the executive, all industrial
countries — and many developing countries — relyttenjudiciary to hold the executive
accountable under the law and to interpret andreafihne terms of the constitution.

Judicial independence has been repeatedly compednmssome countries, and in
no country has the judiciary been immune from palltefforts to override its decisions.
Legislatures and executives have used a variegamibits to rein in their judiciaries.

The effectiveness of the judiciary also depend#odecisions being enforced. In
practice that means that other branches of thergment must consent to provide the
resources needed for enforcement, including peedceunthorized by law to serve court
documents, to seize and dispose of property, atdriothe proceeds over to the winning

party.

In countries where judicial institutions are we#kmay be at least important to
demonstrate to citizens and firms the potentiaefienof a well-functioning judiciary, and
to win support for good laws impartial enforcemeas, it is to proceed with wholly
technocratic programs of judicial reform.

The third component of judicial effectiveness iganizational efficiency, which is
needed to avoid long delays in clearing casesciaudiystems can strengthen credibility in
countries as long as their decisions are perceivdae fair. Any state beginning from a
weak institutional base should consider building #spect of judicial performance its first
priority.

Pressures for reform are on the rise everywheilgatérentrepreneurs and firms
want the credibility of state actions anchored bwaell-functioning system of property
rights. Citizens are demanding more responsive edfettive delivery of public services
and greater probity in the use of public resourdgsthe same time, globalization is
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increasing demands for a more agile state, one dhatrespond quickly to changing

circumstances. These pressures have magnifiedateessdilemma: how to check arbitrary

decision-making without building rigidities that hibit innovation and change. The

fundamental challenge is to devise institutionabiagements that sustain a workable
balance between flexibility and restraint. Courstngth strong institutions or track records
of following through on commitments may have roamdspond flexibly (even at the cost
of some corruption), but countries with dysfuncéband arbitrary governments may not.

States in many developing countries have demoasitiatclear imbalance between
flexibility and restraint. They have generally maten credible, accountable, responsive, or
agile. In several countries, the capricious exeroisstate power coupled with rampant and
unpredictable corruption has undermined developm®tates with too much flexibility
and not enough restraint will find that their anBoare not viewed as credible, and
investment and growth will suffer. These countriesed to strengthen the formal
instruments of restraint — judicial independenciective separation of powers — to
enhance the credibility and accountability of tretes

Instruments of restraint are a vital foundation $wmstainable development. But
excessive restraint can lead to paralysis. Instnisnir restraining government need to be
complemented by institutional arrangements thatdbin flexibility for the executive
branch in formulating and implementing policies auhpting to new information’s and
changing circumstances.

Over the long term, sustainable institutions hagerbbuild on formal checks and
balances, anchored around core state institutiocis as an independent judiciary and the
separation of power. There are essential for enguhat neither state officials nor anyone
in society is above the law.

The flip side of partnership is competitive pregssdifrom markets and civil society
and within the state itself. Such pressure can awgrincentives for performance and
check the abuse of the state’s monopoly in polidg§ingaand service delivery. Similarly,
competitive or merit-based recruitment and promo@oe crucial for building a capable
bureaucracy.

3. Law is the primary instrument in attacking corru ption

Corruption is harmful to economic development. gitiag corruption is, therefore,
very important for developing countries.

Yet these actions will not be enough to stop therrcountries where endemic and
entrenched corruption has undermined key functwinghe state. Strengthening formal
instruments is only one element of a multi-pronggftbrt at controlling corruption.
Reforming the service (for instance, by raising pay restraining political patronage in
recruitment and promotion), reducing opportunitfes officials to act corruptly (for
instance, by increasing competition and reducinficiafs’ discretionary authority).
Strengthening mechanisms for monitoring and puneiims for the people who pay bribes
as those who accept them — will require vigorousreement of criminal law. But it will
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also require oversight by formal institutions suah statutory boards and by ordinary
citizens (through voice and participation). Thefferes can help not only in controlling
corruption but also in improving many other funasoof the state, such as policymaking
and service delivery.

Corruption cannot be effectively attacked in isolatfrom other problems. It is a
symptom of problems at the intersection of the jgudhd the private sectors and needs to
be combated through a multi-pronged strategy. Thezdaws providing for a rule-based
bureaucracy with a pay structure that rewards degivants for honest efforts, a merit-
based recruitment and promotion system to shiacdivil service from political patronage,
and credible financial controls to prevent the &y use of public resources. Here we
focus on the remaining two parts of the stratedye first is to reduce the opportunities for
officials to act corruptly by cutting back on théliscretionary authority. The second aims
at enhancing accountability by strengthening meishas of monitoring and punishment —
using not only criminal law but also oversight loyrhal institutions and ordinary citizens.

Incentives for corrupt behavior arise whenever jublficials have discretion and
little accountability. Politicians, bureaucratsdgndges control access to valuable benefits
and can impose costs on private citizens and bssése Public officials may be tempted to
use their positions for private gain by acceptimdpds; since private individuals may be
willing to make illegal payments to get what theyanw from government. Thus, a
necessary condition is that public officials shob&ve rewards and penalties disposed by
norms of laws.

Some corruptions stem from opportunities generhtethe policy environment, at
the bottom or the top of the hierarchy. Payoffsfezquent to lower-level officials charged
with collecting tariffs, providing police protechip issuing permits, and the like. When
corruption is endemic, these officials may creatditgonal red tape and delays to induce
even higher payments. Of course, corruption alsoursc at the highest levels of
government, in the awarding of major contractsygiization, the allocation of import
quotas, and the regulation of natural monopolies.

The probability of being caught and punished (far person paying the bribe and
for the official receiving it) also affects the Evwof corruption. Economic analysis of the
law suggests that individuals weigh the expectatkefies of breaking the law against the
expected costs (the probability of being caught aodished multiplied by level of
punishment). Corruption may be high in a countremhthe government system does little
to deter bribes. Lawbreakers may believe that tiefitle chance of being caught or, if
caught, of having to pay the penalty, since thdiebe that the system of justice itself can
be corrupted. Corruption can even persist in ceemtwith substantial press freedom and
public resentment against it, if there is littleplkoof independent judicial resolution of
important cases.

Corruption may thrive if the consequences of be&agght and disciplined are low
relative to the benefits. Officials frequently casitthe allocation of benefits and costs
whose value far exceeds their own salaries. Caonigiecomes especially likely if the
wages of public service do not reflect the complargiivate wage. Where civil service
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wages are very low, officials may try to eke oumaldle-class standard of living by
supplementing their pay with illegal payoffs.

Particularly useful toward that end are instilliagrule-based culture in public
institutions, and curbing patronage in the civilvege. The formal checks and balances that
need to be built into the structure of governmamtlude judicial independence and the
separation of power. These promote credibility andountability. But formal instruments
of restraint are seldom enough, particularly inrdaes where corruption has become well-
entrenched. These states are seeking to make andigiiting corruption, by examining
its root causes. One important lesson is that @mtidption efforts must proceed along
many fronts, to reduce the opportunities for arelghyoffs from corruption while raising
the price and the probability of being caught.

Corruption cannot be effectively attacked in isolatfrom other problems. One
part of the strategy focuses on a major theme aff, treating a rule-based bureaucracy
with a pay structure that rewards civil servantshionest efforts, a merit-based recruitment
and promotion system to shield the civil servicenirpolitical patronage, and credible
financial controls to prevent the arbitrary usepablic resources. Here we focus on the
remaining two parts of the strategy. The firstage¢duce the opportunities for officials to
act corruptly, by cutting back on their discretipnaauthority. The second aims at
enhancing accountability by strengthening mechasisinmonitoring and punishment —
using not only criminal law but also oversight loyrhal institutions and ordinary citizens.

In general, any reform that increases the competigss of the economy will
reduce incentives for corrupt behavior. Thus pesdhat lower controls on foreign trade,
remove entry barriers to private industry, and gtize state firms in a way that ensures
competition will all support the first. If the séahas no authority to restrict exports or to
license businesses, there will be no opportunibgsay bribes in those areas. If a subsidy
program is eliminated, any bribes that accompaitiedill disappear as well. If price
controls are lifted, market prices will reflect say values, not the payment of bribes.

Needless to say, reducing official discretion does mean eliminating regulatory
and spending programs with strong justificationsclSprograms must be reformed, not
eliminated. Abolishing taxes is not a sensible wayroot out corruption among tax
collectors; a corrupt police force cannot simplydi@sed down. Several measures have
proved effective in reducing official discretionamgoing program:

* Clarify and streamline laws in ways that reducécadf discretion

» Contract for services with a private company, gagsa foreign firms with no

close ties to the country

» Make rules more transparent

* Introduce market-based schemes that limit the eligar of regulators

e Adopt administrative reforms that introduce conipeti pressures into

government

Independent watchdog institutions that are parthef government structure can

also curb corruption. Watchdog organizations shéotdis not only on those who receive
bribes, but also on those who pay them. It takes tiwtango, and penalties should be
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equally severe on both sides — usually a multiplthe bribes received or paid. Penalties
for bribe payers should also include the prospébemg barred from contracting with the
government for a period of year.

Citizens’ groups can also be an important checktla arbitrary abuse of
government power — if people can organize, antief/tcan find out what is happening.
Governments should publish budgets, revenue cmllectata, statutes and rules, and the
proceedings of legislative bodies. Such laws enalizens to obtain government
information without having to show how their livage affected by it.

Information is of little value, however, without ©f@nisms for using the

knowledge gained to influence government behavior:

* In democracies, citizens can vote officials oubffice if they believe them to be
corrupt. This gives politicians and incentive taysthonest and work for the
interests of their constituents.

« If courts are independent and citizens can suerttefthe government to comply
with the law, this opens another route to contmtegnment malfeasance.

* Public exposure of corruption through the mediaamother option. Even
undemocratic rulers are likely to be sensitive tiblfz options, if only because
they wish to avoid being overthrown. A press carvib@l checks on abuses of
power, especially in countries that lack other nseah constraining politicians
and bureaucrai@Vorld Bank, 1997: 100).

An effective state can contribute powerfully to tairsable development and the
reduction of poverty. But there is no guarantee $iti@e intervention will benefit society.
The state’s monopoly on coercion, which gives & glower to intervene effectively in
economic activity, also gives it the power to intave arbitrarily. This power, coupled with
access to information not available to the genpudlic, creates opportunities for public
officials to promote their own interest. The podgibs for rent seeking and corruption are
considerable. Countries by law must therefore workstablish and nurture mechanisms
that give state agencies and government’s offiglasflexibility and the incentive to act
for the common good, while at the same time restrgiarbitrary and corrupt behavior in
dealings with businesses and citizens.

In summary, economics and the law are related mee and form; but both are
subject to change — the one continuously, the odherfrom time to time. The State is
responsible for maintaining stability and econoneeelopment by the constitution and the
laws of the land. Law is an important instrumemtdi@bility and economic development.
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CHAPTER I
Role of the Constitution
and the Law in Korea’s Economic Development

1. Role of the Law before the 1997 economic crisis

After the Korean War came to an end in 1953, Kavea left with a void in terms
of capital necessary for the achievement of ecoooneicovery and development.
Accordingly, legislation was enacted in an effartacquire these badly needed financial
resources from international sources, in order uddband develop basic and strategic
industrial sectors. These financial resources tihekform of equity investments, public
and commercial loans, and technology licensing,\aece kept under strict governmental
management. Strict implementation of the laws wapect to foreign investment over the
past three decades has been viewed as one of dtwesfaontributing to the economic
success of Korea.

The role of the law before the 196Gonomic crisis may be distinguished into two
periods: Korea's Legal System in the early 196@k the period covering 1960 — 1997.
The first period was the enactment of fundamermahél laws, and the second period was
when these laws gradually increased.

1.1. Korea's Legal System in the Early 1960s

The Constitution of 1948 had certain implicatiomgarding the new republic's
economic system: first, it should fundamentallysbffee and democratic system; second,
social welfare should be maximized and the state ioéervene, if necessary; third,
agricultural land should in principle be owned laymiers and the agricultural land reform
is called for; fourth, state ownership or publicmagement of enterprises is to be expanded;
fifth, labor rights are to be protected and worksmsuld be allowed their share of profits.
In addition to these constitutional principles, mdaws were enacted to lay down the
institutional groundwork of a market economy; thegluded laws to establish the central
bank and state-run enterprises, tax laws, capisaket laws, etc. Most of these laws were
in general either modeled closely after their Japarcounterparts or copied from modern
US laws that were not in harmony with the Koreagaleeconomic and cultural systems.
Even if the laws did exist, law enforcement agemndiel not apply the laws effectively.

The 1950s did not witness rapid economic growthr Biee there well-established
legal and institutional arrangements necessary tli@ government to pursue active
development strategy. The legal infrastructure natsyet systemized. To be sure, Korea
had its Constitutional laws and individual lawsglsas the basic intellectual property laws
and labor laws that were in existence in the 1950s,these laws were ineffective and
virtually meaningless. Even the legal institutiorecessary to enforce the laws were not
formally set up at that time. Under these circumsts, it was inconceivable to derive an
industrial policy that would prepare for the futuestructuring of industries. In that sense,
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the law was virtually irrelevant to the economydavice versa. Moreover, it seems
difficult to relate legal change to economic chgrajther positively or negatively, as there
was no significant and distinguishable move foalegpange during this period.

While the government tried to foster the developmeh business firms and
industries, efforts were rather indirect and gowsgnt intervention in the economy was
kept at a minimum level. The basic policy stance weaminimize the intervention of the
government and pursue a laissez-faire type of megket economy. But the Korean
economy in the 1950s was far from being a markehaay. After the devastating war,
there were neither consumers, producers, nor amketsa The ability to manage the
economy and to run the industries and businesssfimas badly needed, and the
government was considered the most appropriate sniearmeeting these demands. But
the government failed to provide legal apparatusgigressively correct market failures.

There is little doubt that both the distributionland via the land reform program in
1947 and the reform of the educational system edabiore rapid growth than would
otherwise have been possible, but it took othecpahanges to seize the potential offered
by these reforms. The disposal of reverted progeitombined with land reform resulted
in the collapse of the landlord class and the esrarg of new commercial or industrial
capital. The establishment of a new governmenovahg the military coup in 1960 was
accompanied by a shift in policy with the governiplacing top priority on achieving
economic growth and establishing a leading govemaheole in economic activity. The
strong commitment of the government to economicetbgment, the nationalization of
several industries, the control of all the finah@ad fiscal policy tools, and short and
long-term plans all helped the government direchemic activities.

The modern Korea legal system was established @rbasis of the German and
Japanese models by virtue of the initial imposittdrdapanese colonial power at the turn
of the century. Even after liberation from Japarese this Civil Law system continued to
apply, and by the early 1960s, the six major funelaia codes of Korea were all in
existence: the Constitution (1948), the Criminatl€¢1953), the Code of Civil Procedure,
and Code of Criminal Procedure (1954), the Civid€q1958), the Commercial Code
(1960. Other forms of written law included the stats of the National Assembly,
Presidential Decrees, Ministerial Ordinances andulegions issued by government
ministries, certain rules made by the National Agslg and the Supreme Court, and
treaties. Like other East-Asian countries, howetteg, Korean legal system in 1960 was
not free fromConfucian influence. This could be seen in the laws goveyrdomestic
relations and inheritance, which reflectédnfucian values in many respects.

While it was generally assumed that the code waseitlusive basis for judicial
decisions, the Civil Code provided that in the aloseof written laws concerning civil
matters, a judge was to decide the issue in aconoedaith customary law; in the absence
of customary law, the matter was to be decidedntpkinto account Jor{Civil Code of
Korea, Article 1)

First period was fundamental formal laws. Economizas not growth and law was
virtually irrelevant to the economy. The above esviof the Korean laws and legal system
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as they stood in the early 1960s leads one to tmelgsion that although a set of
fundamental formal laws were in place at that tithe, lack of enforcement institutions
and coherent government policies with respect eube of these rules means that it is
difficult to classify the nature of the laws. Thitsappears that despite the purported efforts
of the government to democratize the Korean so@éthe early 1960s, many rights that
were guaranteed in principle were not given effactpractice, and in general the
government instead used law as a tool to implernteivn political agenda.

1.2. Korea's Legal System in the period 1960 — 1997

Since the inauguration of President Park Chung kgense legislative activities
took place together with the making of new and dmis government-driven economic
plans. In the early 1960s, basic substantive laerewenacted or rewritten in the form of
amendments to old laws. The Civil Code-including tlaws of contract, property,
securities, tort and domestic relations-was enadtedl961. Until then, Korea had
borrowed the Japanese Civil Code. A number of megonomic laws were enacted or
substantially amended so as to enable effectivereminent and to reflect the Korea-
specific legal and economic environment. Major lalaas were substantially amended
between 1961 and 1963, and the law to induce forieigestment was first enacted in 1960.

In the early 1960s, the government of former PegdtidPark initiated the five-year
Economic Development Plan. In addition to enacthig Foreign Capital Inducement Act
in order to import capital goads from abroad, thens government in the mid-1960s
enacted several laws to promote specific key imthsst most of which were export-
oriented heavy or chemical industries. The govemnieself selected such industries,
which included, but were not limited to, mechanieabineering, shipbuilding, electronic
engineering, steel, and oil and chemical indust@egsequently, in the late 1960s, several
laws were consecutively enacted in an effort torwte specific industries.

The main objectives of Korea’s FFYP (1962-6) weréreak the vicious circle of
poverty and to build a foundation for self-sustaghgrowth. These were closely related to
the first of the above functions of government, ajnthe establishment of an economic
and legal framework.

The function of establishing an economic and lefa@amework transcends
economics and may be the most important task fargst countries just starting their
economic development. The legal framework determitie scope of property rights,
regulations governing business activities, and rthiure of contracts. These define the
nature and scope of the economic system and thmeto environment in general.

The laws and legal institutions established by 19€0s were instrumental in
achieving economic success. In the early half eff960s, many state-allocative and fairly
discretionary laws were enacted which brought alundamental policy changes, geared
largely to supporting the outer-oriented growtlatgtgy. These laws were applied in a non-
discriminating manner without bias towards any #megroup of industries or firms.
Significant reforms in trade and exchange poliay te rapid growth, which continued
uninterrupted until the early 1970s, particularty the area of labor-intensive exports.
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Many laws were enacted to institutionalize and enpént industrial policies to achieve
rapid growth of exports and industries. It may #fere be said that legal changes induced
economic growth during the 1960s and beyond, int laj the role the outer-oriented trade
strategy played in facilitating economic growth.

The relationship between the state and the madwetasnew swing in the 1960s.
As liberalism and inactivity of the government het1950s proved to be ineffective, the
new administration first tried to establish a leadiole of the government in the economy,
which signaled the beginning of a "government-tader, business-the follower"
relationship in Korea.

As the situation persisted for two decades, theidam position of the government
as the problem-solver became even stronger. Stateeband managed enterprises are an
extreme form of government regulation. The rapighagsion of public enterprises in
Korea in the 1960s and 1970s could be understotitkicontext of prevailing belief of an
omnipotent government in those years.

Nationalization of banks was carried to control supply of credit, since it was
essential to the government's management of theoetp Once most industries including
banks were nationalized, they contributed to cadabhg the economic power of the
government through the direct ownership and cordfdhe industries. In addition to the
banking sector, such social infrastructure as etgtyt telecommunication, roads, railways,
port facilities and such key industries as fertiliz, 0il refineries, and steel were all owned
and controlled by the government, which consolidatee economic power of the
government vis-a-vis the private sector in the E&0d 1970s.

Before 1960 Korea was civil law country. Recenthgre has also been evidence of
the impact of the laws of non-civil law countriészen in the areas of private civil law,
such as product liability, Korean laws and judicidgcisions have started to adopt
American legal theories or principles. Indeed, Klmgean government has enacted several
special laws modeled after their counterparts immon law countries. The strong
influence of common law can also be found in legige activities in the area of economic
regulation. The corporate law in general also o&fléhe impact of American law in many
aspects, particularly in respect of corporate goaece. Korean competition law also had
its origins in the American model of antitrust la8everal Common Law types of
legislative models, such as the concepts of cletssrs and strict liability rules.

Korea is a member of the World Trade OrganizatWiTQ). The WTO Agreement
requires member countries to design and enforceyrgpes of trade-related economic
laws and regulations so as to comply with obligagiander the Agreement. Accordingly,
substantial economic laws and regulations of Konese revised or enacted for that
purpose. In this sense, the question of whetheKittrean legal system is based on the
Civil Law or Common Law structure becomes somewhatningless, as far as trade-
related economic laws are concerned.

During the past several decades, many substanteoenic laws have developed
along with dynamic changes in the Korean econongytdih economic laws were closely
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related to economic development; other laws haveaimeed intact or changed
independently of economic development. Considettiegpurpose of this project, it would
seem appropriate to analyze the major changesbstamtive economic laws, which were
closely related with economic development over |#® several decades. In some cases,
the enactment of these economic laws has resuitetiei acceleration of the speed of
economic development. In other cases, changeseie¢bnomic conditions of Korea has
resulted in a series of legislative activities. Tokowing seven economic laws which fall
under this category have been selected in ordan&tyze the relationship between their
changes over the last several decades vis-a-viscitneomic development of Korea. These
seven laws are:

(i) intellectual property law (laws governing properights)

(i) competition law (laws governing private econoractivity)

(iif) administrative law (laws to control the gonenent)

(iv) law relating to foreign investment (laws gonerg access to markets)

(v) laws relating to industrial development (seatdaws)

(vi) corporate law (laws concerning the organizaid firms).

(vii) labor law (laws governing the factors of prmtion)

In general, changes in the major economic laws Hazaen closely related to
changes in the economy of Koréahin Kwang Shik and Chang Seung Wha, 1997:12).
The past decade has seen much progress in theofatetellectual Property Rights. In
addition to US pressure, this is due in part todhanging global economic environment
which has urged Korea to provide real protection #BR in order to maintain its
competitiveness in inducing high-technology tosit®eres.

In 1960, no competition law was in existence in éxnrwhich was designed to
promote free competition in marketplace. The fiegfislative proposal for competition law
was made by the government in 1963, although perdisesistance from the business
community eventually prevented it from reaching tloer of the legislature. Also at that
time, economic growth was given priority above rakional economic policies, and the
enactment of a competition law regulating businastities was perceived as a potential
hindrance to national economic growth.

Corporate Law Prior to 1962, regulation of corpanat took place within the
framework of Japanese commercial law. However, 18é@lded the enactment of an
indigenous Korean commercial Code, which implemgmeportant changes particularly
in the area of Company Law. The revisions incluttes introduction of the concept of
authorized capital within the context of stock fanthe establishment of a council system
and the concurrent decrease in the powers of tlagelblders’ general meeting and
auditors; and an increase in the overall powehefdouncil.

The 1970s witnessed a significant shift in polie§th the implementation of laws
designed to promote specific industries, partiduleieavy and Chemical Industries (HCI).
This governmental policy decision in relation te tiCl drive was first implemented in the
form of legislative activity.
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The government enacted several laws to promoteekeprt-targeted industries,
thereby providing the cornerstone for a subseqgemernmental push towards an export-
oriented economic policy. These laws were highcditionary and in many cases the
subject of arbitrary implementation. In many caggsjernment officials could arbitrarily
select specific sectors of industries or firms éodiven government-conferred advantages
or privileges. However, in the later 1970s, thesgsl were amended, which transformed
their nature from discretionary law to rule-based,| albeit the law tended to remain
highly state-allocative.

Nevertheless, although these laws enabled the gmest to strongly pursue an
export-oriented strategic economic policy, due Hheirt originally political bureaucratic
nature, these laws produced several adverse deldseon the Korean economy. There
were distortions caused by the concentration oésiments in HCIs: the neglect of light
industries sacrificed their growth potential; soofethe government-led investments in
HCls turned out to be inefficient, leading to thsequent realignment of investments and
rationalization measures in the 1980s; the indaistriganization dominated by the chaebol
was also consolidated due to the HCI drive.

During the 1970s, the government also tightenedrobaver economic activities at
the private level by means of the law. Laws regaydirice stabilization and labor were
enacted to facilitate extensive governmental irgetion many areas of private business to
suppress any private activities, which might hindee export-oriented policy. While
legislation with respect to price control and lalpooduced negative side-effects in these
two fields, laws regarding such areas as capithlédament resulted in positive effects on
economic growth.

From 1975 to 1979 in the aftermath of the oil srisihe government further
tightened its grip on the economy by adopting wpdead price controls. Hit by the first oil
crisis, the country suffered heavily from a shampréase in the price of imported raw
materials, experiencing high rate of inflation ameimand-supply imbalance in a large
number of already distorted markets. As an efforcope with this problem, the "Act
Concerning Price Stabilization and Fair Trade" wassed in 1975, and the government
monitored and intervened in individual product neskunder the Act.

Direct price control on a wide range of commoditieewever, went beyond the
limit of administrative capacity and entailed aisgrof problems and negative side effects.
Long lasting price controls severely hampered theepmechanism and gave rise to
phenomena such as dual pricing and deterioratidgheoproduct quality as well as chronic
excess demand. This direct governmental interventioprivate business activities can
also be found in the area of labor law. During 19&0s, the government endeavored to
suppress any private activities, which might hinthex export-oriented economic policy.
Accordingly, in carrying out this objective, the vgonment suppressed the labor
movement. Again, law made this possible.

In contrast to this, other cases reflect the pasigéffects that legal change had on
Korean economic growth, without expensive oppotiunosts to labor groups or others.
This enabled Korean firms to implement large-saaigeestment in key industries, and
consequently contributed to the economic growtlKoffea. Subsequently, new laws and
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policies were formulated and implemented in the0E9& an effort to strengthen the
functions of the market mechanism and to cure thmperfections found in the
government's management of the economy. These dedJuamong others, trade
liberalization, competition law and policy, deregfibn, and privatization, thus indicating a
more outer oriented trade strategy with uniformeimoves.

Although the government-driven development stratefggn produced the desired
outcome, it invariably was accompanied by adverde sffects and market distortions,
which grew more serious as the economy expandedbandme increasingly complex.
Due to industrial and banking policies that favdyatpeated large firms to realize scale
economies, activities of small-and medium-sizeth$irwere stunted and economic power
became concentrated. With conglomerates expandiay daversifying their business
activities, the monopolistic structure of the markkepened and restrictive business
practices became more common and widespread. Dhélgfirst policy also widened the
imbalance among industries, regions, and incomeseta By the end of the 1970s, it was
apparent that growth was slowing down and thaett@omy was beginning to encounter
significant bottlenecks and obstacles to sustaignogvth.

The 1980s witnessed increasingly heavy pressurae the United States, Canada
and other trading partners for the opening of Koresrkets for goods and services. It is
partly as a result of this pressure that the Koggarernment has implemented a variety of
market opening measur@sim Doo Hwan, Vol. 15: 228).

Accordingly, in 1983 the FCIA was completely reweit, and several new laws
concerning foreign direct investment and foreigran® were also incorporated,
comprehensively covering such matters as FDI, gor@ublic and commercial loans, and
technology inducement.

The 1980s witnessed a series of new laws and pslia strengthen the functions
of the market mechanism and to cure the imperfestiound in the government's
management of the economy. These include tradealibation, competition law and
policy, deregulation and privatization of public temprises. Major laws relating to
industrial policy promoting key industries were anded so as to lessen the degree of
government intervention. The labor laws were alsteraded to increase the level of
protection of workers' rights. This was mandatedh®s new Constitution of 1980. Thus,
many restrictions on workers' rights and the latbovement were legally lifted, although
the labor movement itself was politically suppresse

It is possible to think of the new government pielicadopted in the early 1980s as
pursuing distributional justice, stabilization, dialization and deregulation, as
countervailing measures to mitigate the side-edfecesulting from the previous
export/growth-oriented economic policy prevaililgdaughout the 1960s and 1970s. In this
sense, in the 1960s law led economic policy. Thas wontinued during the 1970s, when
the law was strengthened to further support andement the export-oriented economic
policy. Meanwhile, the Korean economy encounterxtbas side-effects as a result of this
export/growth-oriented economic policy. Accordingthe law again took charge in the
1980s to cure this economic disease.

-22-



It would be fair to say that these changes in legal policy regimes were brought
about by economic changes up to 1980. The rapidtgrof firms and industries both in
number and size was what broadened the industaisé.bWhile broadening their base,
industries in Korea experienced a very rapid restiing. The industrial base expansion
and the rapid industrial restructuring were accamgxhby structural changes in the market.
On average, each market became populated withasegneumber of competitors, leading
to a more competitive market structure and to @nesmsed amount of actual or potential
competition. The fact that the industrial developiria the 1960s and 1970s witnessed the
rapid growth of firms and industries, the emergeocenany new markets, the expansion
of entrepreneurship and increasing pressures ofpebtnon, implies that certain
fundamental driving forces of the market mechanisegan to foster in the Korean
economy.

Although the economy was still under strong govesnimcontrol, these forces
began forming a main trend in substituting the rofethe law. By the 1990s, Korea
achieved a certain degree of economic stabilizatma it was at this time that attempts
were made to modernize the entire Korean legalemodomic system in an effort to reach
the level of advanced countries. In respect oflehgal arena, it is possible to identify many
legislative activities, which were undertaken ie #ndeavor to upgrade the quality of the
laws. In terms of economic activity, the governmiemther deregulated and liberalized the
economy, and opened domestic markets to foreignsfirAs the economy grew more
complicated, the once significant role of the goweent began to decline and a market
mechanism began to replace the state. This grgutaeéss of the market substituting for
the state has taken place. It is fair to say that1980s and 1990s have been a period
during which the traditional predominance of thatestover the market, represented by
regulations, protections and supports, was activedgracting with new forces of the
market, represented by trade liberalization, cortipet deregulation and privatization.

Since the mid-1980s, liberalization was on the dgeim trade talks with Korea's
major trade partners, especially the U.S. Demantistrade partners for further
liberalization of imports and investment began tfea Korea's trade and investment
policies and accelerated market opening. It is aigmificant that, during this period,
Korea became exposed to pressure from abroadttatéenchanges in her legal system in
order to conform with international agreementshsas the WTO Agreement. In light of
the fact that Korea became a member of the OECEimmmer, 1996, Korea is required to
change the major economic laws to bring them ie hwith those of the other OECD
countries.

One of the clearest examples of this trend mayobed in the field of intellectual
property (IP) law. Until 1986, when Korea virtualigwrote the entire system of IP laws in
response to pressure from the US, the Korean atidfsodid little to enforce laws relating
to intellectual property. However, both the Koretomestic industries as well as foreign
countries, demanded greater protection of IPR imeKo This is due to the fact that
domestic industries themselves recognized the fogezffective IP laws in order to protect
their own IPRs, and further acknowledged the faet,twithout adequate protection of
IPRs, Korea would not be able to induce high-tetdg industries from abroad, which
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had become essential to the process of revivingtrean economy. In this respect, it is
possible to say that the changing economic envismrepurred legal change in the area of
intellectual property rights.

In the late 1980s, all of the major labor laws walso significantly amended to
enhance the level of protection of workers' rigiitéhough the subject of criticism from
employers and employees, the government neverthatemmpted to be neutral as between
the two sides. In respect of labor law, it can bseoved that the previous government
policies of a growth-oriented economy and the seggion of workers' rights triggered a
political turning point, represented by the 198iiel@9 Declaration of Democratic Reform.
In this case, therefore, this political change Itesuin the successful legal reform of labor
laws. In 1986, the Engineering Industry Promotiast Was passed, superseding the seven
previous individual laws relating to the promotioihspecific export-target industries. This
law was recently further amended to conform withré&s obligations under the WTO
Agreement on Subsidies and Countervailing Measufé® law relating to foreign
investment is not an exception to this procese@gdll reform.

In summary, the period 1960 — 1997 saw the gradnpfovement in the legal
system in support of the requirements for econateielopment.

Popular Attitudes toward the Legal System

Several studies have been undertaken over thefgyasiecades to investigate the
legal consciousness of the Korean people. A cormparof the results of these surveys,
conducted in 1965, by Professor Hahm Pyong-Cho®@2Q)l by Professor Lim Hy-Sup
(1981), by Professor Lee Keun-Shik and by the Koreagal Research Institute (KLRI)
respectively, reveal a change in attitudes andrprééation, and a certain degree
transformation of the contemporary legal consciegsnof the people. A comparative
analysis of these surveys in tabular form is prieskthe table 2.

In response to the question: "If you were involwe@ dispute, and the other party
suggested solving it by legal methods, what wowddryreaction be?” the results of the
1965 survey indicated that 32.6 % would feel "goodheutral about the issue. By 1981,
the responses to a similar question had increasdd®.8 % feeling good/neutral, and in
1991, 49.1% replied that such means were "desirabléreasonable”. It would appear,
therefore, that the resolution of disputes throdghmal legal mechanisms is more
acceptable than it was in previous years. In otherds, negative attitudes towards
resolving disputes by legal means have graduaky beplaced by positive ones.

In addition, the majority of respondents of the 13irvey believed that it was
helpful to know a lawyer when it came to solvingdé problems, thereby indicating an
advancement in the area of dispute resolution wveamore legal realm. Moreover, the
results of the survey infer that Korean people psssan increased competency in dealing
with the law, and while they believe that legal ggedings are unpleasant, they would
solve a dispute through the legal system when sacgsSuch developments may be
advantageous for realizing the rule of law in Kordéhen faced with the question: "Do
you think that those who live successfully everutitothey violate the law are men of
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Table 2: Surveysof L egal Consciousness

Question Prof. Hahm Prof. Lim Prof. K.L.R.Il.
(1965) (2972) Lee (1991)
(1981)
If you are involved in a 32.6%-good or 45.3% 49.1%
dispute, what would your neutral good desirable or
reaction be to the reasonable
suggestion to solve the 50.8%-
dispute by legal means? unpleasant
Do you agree that 52.9%-It | 43.3% -
someone who lives would be yes 31.9% agreed
successfully, but violates stupid to
the law, is a man of live by the
ability? law
Do you think law is well 82.4% - no
observed in 17.6% - yes
Korean society?
If a law suppresses peopl 11.5%-be 74.9%- | 49.6%-demanc
unjustly, what would you | satisfied with no other| its amendmen
do? what is provided choice
for but to
abide by
the law
Do you consider 74.4%- 46% - yes
legislation passed by the agree
National Assembly as law 14.4%-
made by the people? disagree
Do you think power and | Approximately 94% - yes
wealth affect the outcome  33.3% - yes 55.8% -
of court judgments? yes
Have you ever 66.7% -| 79.5% - yes
experienced difficulties yes
because legal terms werg
difficult or unfamiliar to
you?

Source: Choi Chongko, "Traditional Legal Culture d@ontemporary Legal
Consciousness in Korea," Justice (Korean Legal &@gnvol. 27, no. 2, 1995:135-37

ability?" 31.9% of the respondents in 1991 agreddle 68.1% reacted negatively

to the concept of violating the law. This may casted with the 1972 survey results,
wherein 52.9 % of respondents answered that "ltldvbe stupid to live in accordance
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with the law,” and the affirmative response of 48.®f the respondents to a similar
guestion in the 1981 survey. Thus, it appears tthatnumber of those who agreed with
violating the law has decreased over time, and #areans may now be inferred to be
more critical of law breaking.

Negative Evaluation of Observation of the Law iraitg In spite of the increasing
"anti-illegality” sentiment, 82.4% of Korean respemts in 1991 felt that law was not
effectively abided by in the reality of Korean seigi When asked to identify the cause of
this failure to observe the law, 33.2% thought thatas because legal procedures were
complicated and subject to sudden change; 24.1%emad that it was due to the fact that
the law was not strictly enforced. Thus, over ludlthe people surveyed were critical of
the legislative and executive organs. Of the redein19.9% claimed that it because law
was unfair; 12.6% felt that it was due to the fihett it was more disadvantageous to those
who did abide by the law; 10.4% thought it was liseaother methods available that were
more convenient. Thus, it is possible to see aradittion between the belief that violation
of the law is wrong and the practice in fact of pobservation of the law.

The source of the problem is the traditional diarddor the rule of law in Korea.
For example, how legal discipline in finance grdbudisintegrated in Korea. After
nationalization on 1971, Korea’'s banks mismanaghdir t lending practices and
accumulated an unhealthy sum of high-risk and aitéty non-performing loans. However,
it was when the government engaged in privatizing léberalizing the banking sector in
the early 1980s that the problems began to systestigitproliferate. Although ownership
of the commercial banks was handed over to theafwisector, the government continued
to intervene in their management. In theory, libeaéion should have accompanied
privatization; in practice, Korea’s politicians abdreaucrats had no intention of actually
relinquishing their power. They continued to exgectontrol over the banks, resulting in a
growing divergence between what was on the boo#isnrat was happening in reality.
The rule of law was undermined.

Moral hazards in finance proliferated and disciglim the financial institutions
evaporated, not for want of prudential regulatidng because of the government’s
inability to enforce them. This in turn led to tvedespread problem of bad lending by the
financial market. In an economy where bank loans lma easily arranged using political
influence, the worse the financial situation ofianfis, the harder it will try to secure
finance through lobbying bureaucrats and politisiaf firm that is technically bankrupt
and without any hope for a real turnaround willgirently seek to survive by obtaining
additional credits. In Korea, the case of HanboelSie a good example. By offering
substantiation contribubutions to the nation’s nuaswerful politicians, Hanbo’s founder-
chairman Chung Tae-Soo managed to secure a total7ofrillion won (about US$ 7
billion) in bank loans before his empire finallyuanbled under the weight of snowballing
debts. Nor was Hanbo an exceptional case: almostyewmajor KoreanChaebol
accumulated an unmanageable amount of debts irsghee mannefYou, Jong-keun,
2001:171)

Democracy promotes the rule of law through checid [@alances on the exercise
of power. The democratization process in Korea §@&7 was so limited and distorted,
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however, that it contributed little to the promatiof the rule of law. Until the presidential
election of 1977, the opposition had virtually f@nce of winning power: the most basic
mechanism of checks and balances therefore remaingeht. Pre-1977, the ruling party
never expected any change of government and tiselpre while elected by popular vote,
behaved little differently from military dictators his exercise of power above the law. It
seems fair to conclude that success of the Korefamm drive hinges on establishitige
ruleof law.

The preceding analysis of the development of theeo law and legal system
suggests that the question of classification ofrthtire of the law governing the public
sector is an extremely complicated one in termgsofpplication to the Korean situation.
However, the tentative conclusion may be drawn thaerms of substantive economic
laws, it would appear that there has been a higinegeof interaction between the law and
economic development. The Korean government irdeally utilized legislation in
achieving its goals of economic development. Ndnadeiss, the question of whether or not
these legislative activities have had a positivpant on economic development seems to
depend on the subject of the law and the partidiniae period of Korea's development
process during the past several decades. In sostenaes, it appears that the law had a
positive impact on economic development, while iheos, the law produced mere side-
effects. Thus, although it seems evident that tiha® been a considerably high level of
interaction between substantive economic laws aodamic development as a whole, the
Korean team would hesitate in drawing any dry amglarsal conclusion as to the direction
and nature of the influence of legislative activotythe economy.

We are then faced with the question of whethes ipassible to demonstrate a
positive relationship between economic developnaet the increase in the significance
of the role of the legal and dispute settlementesys over the past few decades. Indeed, it
Is possible to see from the above examinationttit@imodernization and development of
legal institutions and dispute settlement systengtwhand in hand with economic
development. Despite this parallel development, whmpared with substantive
economic laws, it is not certain that the modennraof legal institutions and the legal
system in any respect had a direct impact on ecandavelopment. It is not possible to
boldly conclude, simply on the basis of data derratiag the transformation from a
humble legal system in the 1960s to the functiamal effective legal system of the 1990s,
that this development have directly contributecetmnomic development. This does not
imply, however, that we must necessarily conclugs the two are distinct and unrelated
to each other. The legal system did not play aihgadole in enhancing and directing
economic developmeiri®hin, Kwang Shik and Chang Seung Wha, 1997).

One of the most important characteristics of roldas is the maintenance of
judicial independence, even though the degreeddpandence may vary according to the
different departments. The independence of thetsauiparticular is concerned principally
with the separation of powers between the legisdaand the executive. In Korea, the
major challenge of the courts has been the maintenaf its proper political authority in
the conduct of trials, against encroachment byekezutive branch.
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The fundamental democratic principle of the sepamabf powers is enshrined in
the present Constitution, as too is the princiglgudicial independence. Thus, judges are
Constitutionally assured independence from interfee by any state institution, whether it
be legislative, executive or judicial. Although the past the Korean judiciary was
criticized for not employing its full autonomousvper as guaranteed by the Constitution,
and as being susceptible to political pressure fiteenexecutive branch of the government,
these accusations have ceased to be valid, parlicin light of recent practice. The court
has, over the past few decades, surprised the taxedy handing down bold decisions
from time to time as an assertion of judicial indegence. The executive naturally took
note. One effect of court actions was to indiredtlyminate the nature and behavior of the
authoritarian regimes of the pgston Dae-Kyu, 1990:111).

With the inauguration of the then government un#&m Young Sam, true
independence on the part of the judiciary seentgat@ been realized. Personal accounts
from judges reveal that they do not feel constidibg pressure from the executive, thus
indicating positive movement away from extensivatestpower towards an independent
judiciary, which can objectively evaluate the rgbf citizens vis-a-vis the state.

This brief examination of economic and legal depeients in Korea during the
past three decades demonstrates that the quedtwhether or not legislative activities
had a positive impact on economic development dipem whether the focus is on the
subject-matter of the law or the particular timeige In some instances, it appears that
the law had a positive impact on economic develogmehile in others; the laws merely
produced negative side-effects in the economy. ;Twde the high level of interaction
between substantivaonomic laws and economic development in general is indispatabl
it is difficult to come to an all-encompassing cluston with respect to the positive or
otherwise influence of legislative activity on ecomc development.

In the area of legal institutions and the dispetlament system, it does not appear
clear that there has been an obviously positiaiogiship between economic development
and the increase in the significance of the roléheflegal and dispute settlement systems
over the past few decades.

In summary, the comparison of the studies sugdkats Firstly, positive attitudes
towards the resolution of disputes by legal meaange hgradually increased. Secondly,
although violation of the law is increasingly redeed as unacceptable, Koreans generally
do not consider law to be effectively observed indern society. Thirdly, negative
attitudes toward the legislative and executive nsgaf the Korean legal system have
gradually intensified over the past three decd8&, Kwang Shik and Chang Seung Wha,
1997).

2. Role of the law after the 1997 economic crisis
For more than 30 years, Korea enjoyed stunning aaangrowth. But when the
economic crisis hit at the end of 1997, the distitructure of the Korean economy was

exposed. The most serious of the problems lay snfailure to pursue democratic
development of genuine market economy under fairteamsparent rules of competition.
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Economic growth achieved under conditions of pmditrepression and market distortion is
neither sound nor sustainable. Democracy and mad@iomy are like two wheels of a
cart: both must move together, and each dependbeonther for forward motion (Kim
Dae-jung, 2001).

Korea is now applying the important lessons frosmpeist mistakes. Korea has been
carrying out fundament reforms in four major are& financial, corporate, and pubic
sectors, and the labor market.

Reforms in the financial sector

The reforms in the financial sector are designegub an end to the previous
system of governmental control and to guarantegibatest possible degree of autonomy
for the management of financial institutions. Thevgrnment has limited its role in the
area to prudential regulation. A group of lawmakans moving to give the central bank
more independence from the government, but the dWiniof Finance and Economy
(MOFE) is uneasy about the initiative, citing thasgibility of unchecked monetary policy.
Since the economic crisis began in December 19[&, Korean government has
undertaken various reform measures to addressgmsbin both the financial and private
sectors. The Bank of Korea attained autonomy ofey@upply and became independent
from its feudal rival, the Ministry of Finance arttonomy. The laws to regulate the
financial industry have been revised and a newnfired supervisory agency established —
the Financial Supervisory Committee, which has pashelent supervisory power over
banks, insurance companies, and security companies.committee has already proven
effective in implementing reforms of the financsaictor.

A number of unprofitable financial institutions Rawadditionally gone out of
business. Sixteen (16) merchant banks were closddsaveral other commercial banks
were guided to merge with others to create largenkb. The two most troubled
commercial banks were put up for sale: one has lse@hto a foreign institution and
negotiations for the sale of the other are unden8ay security brokerage companies, four
insurance companies, two investment trust compamied 18 mutual credit companies
have also closed. The Korea Asset Management Conienassumed the management of
bad assets from troubled financial institutionse tjpvernment has spent more than 7
trillion won (US$ 8.6 billion) to take over the ng@erforming loans of the two most
trebled commercial banks alone. Regulations has@ la¢en introduced that require that at
70 percent of the directors on bank boards shoelddtawn from the population of
minority shareholders. Finally, the foreign ownépsHimit on security brokerage
companies has been removed and the limit on owipecghcommercial balks has been
raised(Jang Ha-sung, 2001:86).

The Korea Stock Exchange should take a more aatiein monitoring insider
transactions and stock price manipulation. Stockipdation by a group of insider or by
employees of security and investment firms is kndwrbe widespread, but no one has
ever been heavily penalized for a transgressiothisfnature. The Financial Supervisory
Board should focus a large part of its monitoriffigrés on the Exchange in order to catch
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price manipulation as and where it happens. Suave would be much more effectively
executed at the Exchange than from a desk at tfen€ial Supervisory Board.

The restructuring of the financial sector was cntio structural reform program.
The authorities’ strategy comprised four key eletsen

* Emergency measures to quickly restore stabilittheo financial system through
liquidity support a blanket (but time-bound) depagiarantee, and intervention
in systemically important nonviable institutions.

« Restructuring measures to restore the solvencyhef financial system by
intervention in nonviable institutions, purchasenohperforming loans (NPLS),
and recapitalization.

* Regulatory measures to strengthen the existingevasrk by bringing prudential
regulation and supervision in line with internatbbest practices.

» Corporate restructuring measures to reduce compomisiress and the
vulnerability of financial institutions exposed tbe highly indebted corporate
sector(Chopra Ajai, Kang Kenneth, Karasulu Meral, Honcahg, Henry Ma,
and Richards, 2002).

The reform of corporate sector

In the corporate sector, important measures arerway to overhaul the previous
and much-abused system of corporate governaDbaebol owners have promised to
enhance their transparency of management and td bpihealthy financial structures.
These fundamental reforms and related legal messwecalready being put into effect.

In the Republic of Korea, the corporate restruomiricurrently underway is
similarly designed in part to limit the economionsy of theChaebols (although concerns
exist that this process of rationalization may altjuincrease concentrations of power in
certain industries). The restructuring may reduee économy of scale achieved by the
largest corporations, but any loss in efficiencgugtd be more than offset by the overall
efficiency gained by curbing their excessive markaiver. Even should this prove not to
be the case, the issue of the adverse effect @valbminant corporations on participation
and openness should not be forgo(®tiglitz Joseph, 2001: 52-53).

The Korean government has also taken several gigggance transparency and to
strengthen management responsibility. The to@B8&ebols have been required to disclose
their consolidated statements from 1999; listed mames are required to institute an
auditor selection committee; and penalties for keghtely manipulating accounting
information have been stiffened. The regulations amtountability have also been
reinforced, notably by making controlling shareteskd including the chairmen of the
chaebols — legally liable for their decisions. idgtrequirements additionally now require
listed companies to include at least 25 percenhd¢épendent outside directors on their
board.

Commercial codes and security exchange laws haae tevised to strengthen the

rights of minority shareholders. Restrictions oatitational investors’ voting rights have
been removed, and the required number of shardg8et@a derivative lawsuit against
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management has been reduced significantly fronrdepéto 0.001 percent of outstanding
shares. The number of shares required to inspedirthncial books of a listed company
has also been reduced, from 3 percent to 1 pertkatintroduction of a cumulative voting
system means that minority shareholders now haaé¢otlelect directors to represent them,
and shareholders have been granted the right fgopeoagendas to the management of
unlisted companie§lang Ha-sung, 2001:87)

New laws and regulations alone will not make theksiafunction, however. It is
important that external forces are nurtured to wiarkhe areas where government cannot
or should not intervene. This is particularly tfoethe private sector. In Korea, the first of
these external forces are starting to emerge,arstiape of minority shareholder activism.
There are legitimate concerns that while corpogasernance has been improved in law,
the same is not true in practicghaebol reform has yet to be cried out. The government
has achieved some significant result in restruetutihe financial and business structure of
the chaebols, but while the laws guiding corporate governanaeehchanged, there has in
practice been little improvement. Tlohaebol chairmen are still exercising absolute and
uncontested authority.

For sustainable and equitable development in Kaheme need to be more changes
in corporate governance. Circular and pyramidateti@ding, which had been deregulated
at the beginning of the crisis to expedite privagetor restructuring, needs to be re-
regulated, and in a stricter manner than before@ chiaebols must not be permitted to
exploit this opportunity to further entrench theianagement, particularly as entrenchment
is the single greatest obstacle in the way of betigporate governance.

Inheritance and give tax laws need to be revisepréoent thechaebol chairmen
from transferring company wealth to themselves thwedt families. Intra-group transitions
should also be more closely regulated for the sae@son. Such transactions have
additionally been used in the past as an innovatase to avoid inheritance and gift taxes.

Minority shareholder’s rights need to be strengdtenAny shareholder should
have the right to file derivative suits against egement as in the United States and other
developed countries. Class action suits shouldtiaddily be introduced in order to
convince company management and auditing firm$ef tegal liability to shareholders.
This is also important for the reason tlthiaebols are allowed to establish a holding
company while holding only 30 percent of the sharktheir subsidiaries. The threat of
personal liability lawsuits may be the most effeetmeans of deterring management from
in legal activities and misdemeanors, and clagsracin particular are important because
of the greater incentive they offer to the minoshareholders who file the suit.

Regulations governing the procedures through whmsimority shareholders
exercise their rights also need to be enhanced. dlieent regulations require the
shareholders to obtain a share certificate fromSbeurity Depository Agency as proof
that he or she actually owns shares. This certdibas to be summated to the company or
to the court in the case of a dispute, and the salany portion of shareholding is
prohibited until the matter is settled. This prasedclearly takes away the freedom of
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transaction from the shareholder, and given th&itgpwith which share prices fluctuate
can act a deterrent to the exercise of sharehalglgs.

A further essential change pertains to the comijposdf the board of directors. The
board must have independence from management, winems increasing the number of
outside directors and ensuring that they have natiosaship with the members of
management. Listing requirements and the secuxithange law, which applies only to
listed companies, need to be revised and exparalé@tstitute proper procedures for the
selection of outside directors. In December 199% fwovernment amended the
Commercial Code and Securities to require that 5@f%lirectors on boards of large
companies be outside directors and audit committeesestablished on the board
(International Monetary Fund, 2002).

The cumulative voting system should also be madistiag requirement so that
management cannot arbitrarily it by amending themany’s articles of incorporation — as
has occurred even in cases where the system waduned as a part of the government’s
current reforms. Cumulative voting system is thiy evay to give minority shareholders a
chance to elect outside directors of their own ohoilt is particularly true where
ownership and management are not separated asreaKand where the management
entrenches their control through cross and circidhareholding among affiliated
companies.

The regulations on proxy voting need to be compjetewritten. The current
produce makes it almost impossible to vote by prothe law requires minority
shareholders to file a shareholders’ proposal &ke/@eior to a shareholders’ meeting, but
it requires the company to give no more than 2 wesfktice of the same meeting. Two
weeks is in any case insufficient time for manytito§onal investors especially foreign
institutions, to complete the necessary interna axternal compliance procedures. The
regulations should be amended to require the coynfeagive at least one month’s notice
of the meeting and also permit votes by mail irealis.

The internal compliance rule that governs intraugrdransactions needs to be
extended to all listed companies and their aféatThe Fair Trade Commission’s efforts
to prevent and to monitor unfair intra-group trasisms have greatly improved, but
compliance could be monitored much more effectivedyinternal mechanisms, such as by
independent outside directors or audit committees.

The independent audit committee should also bedntred for all listed companies,
and should comprise a large majority of independersiders. Its responsibilities could
also be extended to include the evaluation of exexs) review of executive salaries,
internal monitoring of executives, and the selectban audit accounting firnfJang, Ha-
sung, 2001:90-91).

Bankruptcy laws have been revised to expedite takidnptcy process and to
provide easier exits failed companies. Limits oneiign investments have been either
eased or abolished. Thehaebols have been officially discouraged from engaging in
excessive diversification, with business swaps es$t encouraged to facilitate
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specialization and new tax laws introduced as itices to encourage the sale of assets
during restructuring. A restructuring fund of 1rlibon won (US$ 1.85 billion) has been
set up exclusively to aid small and medium-sizednganies and independent large
corporations.

Institutional investors — including investment traempanies, insurance companies,
and banks- should be required to disclose theiesvain all agenda at shareholders’
meeting so that private depositors and investothase institutions can know whether or
not the institution is fulfilling its fiduciary dytto them.

Reform of labor market

In the labor market, reform has also made muchrpesy thanks to a tripartite
agreement by representatives of labor, manageraedtgovernment — a case example of
Korean reform through democratic consensus. Inrmefar accepting layoffs, workers
have gained increased rights for labor activitied political participation, and have won
back pay guarantees and the consolidation of healt provisions. The government has
also set aside considerable funds for the unemg|ay®d is providing food, clothes, health
care, and secondary education for their childregtrdting and reemployment programs
have been set up for unemployed workers (Kim Dae;jl2001: p.3). Labor laws were
changed in February 1998 to allow firms to lay reiflundant workers in cases of “urgent
managerial need.” Although the unemployment rase harply, labor leaders co-operated
with the new administration and labor unrest wastéd (International Monetary Fund,
2002).

Reform of public sector

Restructuring of the public sector in Korea hasnbagproached in two directions:
first, by streamlining government organizations asvnsizing staff at both central and
local levels; and second, by privatizing publicezptises. The organizational structure of
government has been streamlined and downsizedsals o two reform measures, first in
Feb. 1998 and second in May 1999. To remove ovarigpfunctions, the number of
ministries in the central government was reducemnfr2l to 17. The government
announced its plan to privatize and restructurepiiblic enterprises, or state-owned-
enterprises (SOESs), in order to lead reform effoftshe private sector, in August 1998.
Under this plan, five out of total 24 SOEs wereeshilied to be privatized immediately by
the end of 1999, and another six by the end of ZB08, Jong Kil, 2000).

As a fundamental remedy, the government initia@deping reform across the
business, finance, labor and public sectors witenaall but efficient and better-serving
government” as the basic goal for the public sectform program. Firstly, government
functions and organizations have been restructbyedliminating unnecessary functions
while bolstering areas of increasing demand by ghblic. The civil service, state-run
enterprises and government-affiliated organizatidrere reduced their workforces.
Privatization and contracting out have been acdtiveiplemented to utilize the private
sector’s creativity and efficiency. Secondly, besiduch downsizing, other public sector
reform efforts have focused on building a systerseldaon competition and performance.
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In this vein, the control-oriented operation systeas been innovated to allow greater
autonomy to each organization. Specific exampledude the introduction of the
Executive Agency System and Open Personnel Rea@uoitnBystem, as well as
restructuring of the remuneration system for cisdrvants to introduce graded pay,
reflecting performance and results. Thirdly, traarspcy of the government has been
enhanced to achieve "Open Government” and serveubéc more effectively(Chang
Seung- wo, 2003)

In addition to these, restructuring efforts havketa a variety of measures to
enhance public sector performance. Examples incladeannual salary system; a
performance-based bonus system, a target managsegstaim, and an incentive program
for budget saving. The government will also congints efforts to improve customer
orientation and to introduce competitive elements public sector.

The judicial system also needs to be more effedtivis efforts to protect minority
shareholders’ rights. It also needs to operate gidater impartiality. It is the obligation
of the judicial authorities to evenly enforce thawvl when they deal with corruption
committed bychaebols, but this will require anticorruption laws to ereate bribery and
illegal political donations. It is also importarthat the close relationships among the
chaebols, bureaucrats, and politicians be severed. Judgesrglly must be more proactive
on the issue of corporate governafizng Ha-sung, 2001:91).

Table 3: Contentsof four major structural reforms

Corporate sector Financial sector Public sector Labor market
-Reforms of laws - Closing insolvent | -Reforming -Flexible
relating to corporate financial institutions | government | employment systen
governance structure | and clearing of their | structure and an introduction

-Elimination of cross-
guarantees
-Reducing debt-equity
ratio under 200%
-Large scale business
swaps (big deal) and
“work-out”

bad debts

- Strengthening the
standard of financial
sounder ness
(requiring to abide by
BIS rate)

-Privatization
-Deregulation

of worker dispatch
scheme

-Tripartite
committee

Source: Kim, Jong Kil, 2000

After the crisis, Korea has also carried out a lprtugram of deregulation, reducing
the number of government regulations to half thevious level of 11,000. Deregulation
will reduce corruption, improve social welfare, prote the development of a market
economy, and enhance the limited foreign investment

In summary, before 1997 Korea had a vibrant econaimy index growth rate

exceeded 12 per cent in 1986, 1987, 1988, recoriti@dnighest rate in the world. In 1995,
Korea's per capita GDP exceeded US$ 10.000. Thes&wrgovernment intentionally
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utilized legislation in achieving its goals of ecomc development. In some instances, it
appears that the law had a positive impact on eaunalevelopment, while in others; the
law produced mere side- effects. Lack of respedhto principle ofthe rule of law is one
major reason for the 1997 economic crisis. Now fameas of reform in South Korea
concerns with the law.
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CHAPTER III
Lessons for Developing Countries

1. Law disregarded because of Confucian values and agrarian society

In the early 1990s, former Prime Minister Lee Kwéew of Singapore and Prime
Minister Mahathir Bin Mohamad of Malaysia arguedttitertain Asian Cultural values
contributed to Asia’s remarkable postwar succe$®esé& leaders maintained that in the
political sphere, Asian values sported the patesti@lbrand of authoritarian government
that they both practiced, and in the economic sphlatues provided a work ethic and
supported savings, education, and other practmeducive to economic growth.

In the light of the recession that gripped Asial®B7-1998, the collapse of the
paternalistic Asian authoritarian government indnesia, and political instability in
Malaysia itself, this argument now ring hollow. L&&an Yew (March 23, 1998)has
publicly backed away from some of his earlier ass®es. In an interview in Forbes
Magazine, he says:Cronyism and corruption are a debasement of Confuciansesalu
Confucian duty to family and loyalty to friends sihd be discharged from private, not
public wealth. Unfortunately, they have degenerat#d abuses of public office and
undermined the integrity of government.” And manryservers now claim that “Asian
values,” far from explaining Asia’s economic sucgdge at the root of the cronyism and
corruption afflicting these countries.

“The case that Asian values constitute an obstaaiemocracy can be summarized
succinctly. It we take Confucianism as the dominaalie system in Asia, we see that it
describes an ethical world in which people are hawhwith rights but with duties to a
series of hierarchically arranged authorities, begig with the family and extending all
the way up to the state and emperor. In this wdHdre is no concept of the reciprocal
obligation between ruler and ruled, there is noohlte grounding of government
responsibility in either the popular will or in theeed to respect and protect and
individual’'s sphere of autonomyFukuyama Francis, 2001:149-151).

The exchange crisis of 1997 turned thigacle economy of Korea into a shamble.
In an attempt to explain the crisis, many Westdyseovers decried the Asian economics
for “crony capitalism”, ridiculing this as an inevitable bydwxt of Asian values.
Mortimer Zuckuman, for example, wrote that: “Asigalues have now become Asian
liabilities.” It is true that cronyism is responkglio a considerable degree for failure of the
Asian economies, and it is also true that cronyistile not a uniquely Asian phenomenon,
is a distinctive shortcoming of Asian societ{&®u, Jong-keun, 2001:170).

Confucian ethics concerning human relationships are statéekrms of basic moral
rules and principles governing the 5 main humaati@iships: father and son, kin and
subject, husband and wife, elder and younger, aedd. In Confucianism, society’s rules
and principles are largely extensions of those legng relationships among family
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members. Because of Confucianism, the values, oftysnking, and modes of conduct of
present-day Koreans still center on family life @ahd family system. Koreans also value
their families highly because the family has bdendnly social institution that, throughout
Korea’s long and turbulent history, including theesh period of the Japanese colonial rule,
could be trusted to provide for the security andfave of its members. For this reason, too,
the influence of the family on the Korean managensstem — in both business and
government — has been highly significant.

In the traditional Korean family, the father is tlespected and unquestioned head.
He can wield nearly absolute power if he so deskesinted by poverty throughout most
of their history, survival itself has been a driyiforce for most Korean. The traditional
Korean father had full responsibility to feed tremily, to approve marriages, and to
decide on the careers and future lives of his obiid Daughters traditionally held the
lowest status within the family, and when they werarried, they were not supposed to
return to their former families again. Thus, théyomay for wives to survive was to fully
commit themselves to their husband’s family andhey their husband and the elders of
their husband’s family. In all respects, the triadial family was very much like ‘a small
state with a strong ruler’.

The relationship between the father and his eldest is the backbone of the
Korean family system. The eldest son is traditigpntile successor and heir to his father’s
assets and role in the family and, therefore,vemipriority over younger siblings in terms
of educational and other opportunities. The powfethe father usually transcend to the
first son. Within the family, the eldest son’s respibility goes first to his parents, then to
his brothers in the order of their birth, and flpdb his sisters.

When Koreans organize and manage enterprises, iherdendency for them to
organize and manage them on the basis of the pkescigoverning the family or clan
system. Business founders in Korea are expectddetb and provide for not only their
immediate family members but other relatives ad.whed a result, any Korean enterprises
are staffed by the relatives and fellow clan memloéithe owners and operate under rules,
which often resemble those of the clan system.

Song, Byung-nak (1990) calls the Korean compang asmi-familial community.
Koreans thus tend to trust the members of the meday equivalent of their extended
family — for example, clansman, school alumni, aedple hailing from their hometown —
and strongly distrust others. Members of the “fgindre not held accountable for their
actions, as introducing accountability would poi@ht weaken the family to breach by
outsiders. By the same token, the rules of fair petition do not apply within the family
as a fair competition could conceivably be won byatsider. Within the family, it is even
acceptable to bend the rules and twist or obsdwdacts. Koreans may have in principle
accepted the tenets of accountability, fair contipeti and transparency, but their
overriding concern for “family members” has ecliggbeir concern for their principles.

The tendency to distrust outsiders can be founalnmost every aspect of Korean

society. For example, Korean bureaucracy has repnttor refusing to share information
between departments or divisions. Even when thiematas at the precipice of defaulting
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on its external financial obligations, senior ofiis of the Korean government were unable
to act together and the president was given caimtjianformation. In the end, it was U.S.
President Clinton who warned President Kim Youngrgd Korean’s imminent liquidity
crisis.

There is another area in which Korea’s culture had extended family exerts a
strong influence: corporate structure. Traditionaoreans have regarded it a blessing to
have a large family and many sons. This may expléay the chaebols have been obsessed
with expanding their empires, regardless of profiiy, and why their subsidiaries support
each other with cross-debt guarantees and unlantiagroup transactions. It is in sharp
contrast with the fact that each subsidiary of e conglomerate must stand on its feet,
and may again reflect a cultural difference. Iniest, siblings are generally expected to
compete against each other; in Korea, they areliparialigated to help each other. Rather
than sibling rivalry, the chaebols tend to pracaceorporate version of sibling solidarity in
which the weaker subsidiaries are propped up vitantial held from the stronger ones
(You, Joong- keun, 2001:179).

When Korea launched its industrialization drivetie early 1960s, the Korean
government set about pursuing rapid growth. By fimbg resources and influencing
investment and distribution decisions, it was dblachieve a great deal in a short period.
The cost of this growth, however, was the suppoassif democracy and the perpetuation
of authoritarian rule. Other Asian developmentatest also followed this path.

Under the Park Chung Hee government, with its priynmabjective of expanding
export capacity, Korean businessmen were expecethaximize exports rather than
profits. From the government’s perspective, prafids generally considered to be a
secondary objective for Korean firms. Under theegament’s export promotion strategy,’
survival of the fittest’ among competing firms wast determined in the market-place, not
law, but through discretionary government’'s actjoftgyalty to the country through
export’ (Song, Byung-nak, 1990Fitness was judged in terms of the ability to angb
exports, rather than based on profitability it det@ed ‘unfit’, firms were likely to face
bankruptcy. Such firms were under constant thré&oinvestigations and other punitive
sanctions. On the other hand firs that efficienthed their government- backed loans to
expand exports were implicitly considered fit amaddred with even further support. In
many cases, this included special privileges to s&w lines of business with new
government loans borrowed and negligible interatsts: Indeed, the terms of government
support were the major factors in the success dfiym&orean firms, which had not
accumulated much business expertise of their ovars Kind of government support was
very effective in motivating firms to expand thexport capacity in accordance with the
government’s development strategy.

By channeling scarce resources into few targetedsaand suppressing social
conflict, authoritarian rule can appear very festiv the short run, but hidden bathe facade
of rapid growth are the increasing problems of rmbiazard, bureaucratic rigidity, and
political cronyism. The problem of inequality — Wween regions, classes, and industries —
also becomes more serious. Due to the lack ofafadrtransparent rules of competition, the
concentration of economic power increased in KorHae cozy relationship between
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government, big business, and banks resulted insitutionalized system of checks and
balances, these problems grew into ciiisn Dae-jung, 2001:2).

For those looking for culculprits on whom to blathe economic crisis in Asia
1997, the favored political explanation is the rofeinterest groups, and particularly of
close political relationships between politiciamsl dusiness constituencies. This argument
has several distinctive variants, but the focue loerthe 2 most offends cited stands.

The first is that the Asian crisis was the cumubatiesult of years of misguided
industrial policy. What are their stated justificax, industrial policies typically favored
well-connected firms who could socialize risk omgaccess to subsidies preferential credit,
protection, and other sorts of rents through théipal process. Government interventions
created moral hazard, including excessive riskintgkinefficient allocation of capital, and
the weakening of domestic financial institutionseddnesses in the financial system, in
turn, were key to the wider economic crises thatued.

A second line of argument — that crony capitalisrd aorruption was to blame for
the region’s difficulties — differs only in that@lexchange relationships between business
and government is lacking in any social welfarélgefFavors are passed out to political
allies not because of their presumed positive ewionceffects, but on purely political
grounds or to enhance the wealth of politicians.idareasing body of empirical evidence
suggests that such corruption (or at least intemnak business perceptions of corruption)
correlates negatively with economic growth over tbeg run. In the shorter run,
corruption can also generate moral hazard and ibategr to financial vulnerability
(Haggard Stephan, 2001:142).

Most analyses of the Asian financial crisis astBd{orea concur that failures of
regulation were central to its onset. Financiautagion has received particular attention
given the weak standards for capital adequacy, ¢tbassifications, and loan provisioning,
and the general lack of information on the partegfulators. Weak rules with respect to
corporate governance are additionally at fault fioe risky behavior of companies.
Governments in the region are also being calletbantroduce a variety of the regulatory
functions to guarantee that markets work efficignthcluding competition policy and
oversight of newly privatized utilities, telecommeations, and transportation companies.
Public interest groups are furthermore demandirengthened regulation in areas such as
the environment, occupational health and prodadility.

Some of regulatory failure and weakness in Asiannttes stems from the
inadequacy of old methods applied to a changed@mwient. For example, weak financial
regulation incurred lower costs when domestic fai@nmarkets were closed than it does
now that they are open to rapid, short-term capit@ements.

An important component of governance in the poisiscperiod will be reform and
strengthening of state institutions, particularligharespect to regulation, it means that by
law. Delegation to independent regulatory agendoes not mean lack of accountability; a
variety of mechanisms exist through which politidacan exercise oversight, but which at
the same time limit the direct involvement in agedecision-making of those politicians
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and which also increase traparency. One means loievagg this goal is through
procedures that allow private acorns a monitoringcfion in agency decision-making,
through mechanisms that provide for public commemearings, and the direct
participation of diverse social interests and dtunsicies in consultative bodies.

2. Law disregarded due to lack of democracy

It may be argued that the failure of Asian econeniseattributable to their failure
to practice genuine democracy. Many Koreans whdepsoto believe in democracy
actually want a “benevolent government” by “virtsowne.” To many, democratic
processes are cumbersome, inefficient, and unreegessven 50 years after democracy
was first introduced in Korea, there is a lack ofaa-abiding spirit and a persistent
avoidance of legal procedures. The contradictiotwéen its wish for democratic
governance and our daily practices is a tremendssacle to its quest to become a
modern democratic society.

While the law presides over government, the maartea of societal order,
realization of rights and responsibilities, punigmty and societal reform, it also holds a
bigger role in the development of society. Spealfic adherence to the rule of law enables
society to form a basis for rational and prediaai¢havior. In a truly democratic society
where the rule of law prevails, accountability,r febmpetition, and transparency are the
fundamental principles that govern the managemeépublic affairs. Adherence to these
principles annuls the threat of cronyism. As sutie, lame for the Asian crisis must be
placed on Asia’s undemocratic governments, as @upts undemocratic values, culture,
and governance between Lee Kwan Yew (1994) andBaejung (1994).

An affective regard for democratic values does byt itself guarantee the
successful realization of those values. Realizawdéndemocratic values requires the
institutionalization of fundamental principles otcauntability, fair competition, and
transparency. Furthermore, successful institutipabn of these principles requires a
strict adherence to the principle of the rule @f.la

When looking at the causes of the Koremonomic crisis, it is evident that the
problem can be attributed to the weakness of thedtofinancial system, and specifically
to the plague of the bursting economic bubbles tbikdwed a succession of corporate
bankruptcies.

Bad lending practices were not a result of the laiclaw or regulations governing
financial institutions, but the result of a lackaxtherence to these rules. The restructuring
agenda of the financial sector reveals the needeforms to increase the legal liability of
management. In other worlds, banks must be effegtisupervised to ensure they do not
take excessive risks of this nature, and that tmeyntain the resources to pay back
depositors. Furthermore, corporations must follagpropriate rules of governance to
ensure that managers, as agents for sharehold#rsesponsibly. These rules include
increasing the transparency of tfaebols operations by requiring consolidated financial
statements, by introducing external auditor comeagf and improving auditing standards.
Markets will not allocate funds to borrowers unlesgestors have precise and timely
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information about the prospective borrower that @bk to effectively use. It is because
these elements were not in place in the run-ufeoctisis were badly allocated, making
the Korean economy vulnerable to collapse to aidente among firms and investors.

Improving governance of the financial institutiodses not necessarily entail
setting up a legal system modeled on that of thetWe&overnance should focus primarily
on implementing and, more importantly, enforcindesuthat prevent the practice of
lending to high risk borrowers and that preventpooaite managers form exploiting
conflicts of interest. In addition, it is importathat Korea increase the capacity of
regulatory and judicial bodies to handle disputesr @orporate matters.

In a society in which power is overly centralized¢ch as that in which credence is
given to a “heavenly mandate,” abuses can spreeldeghked by the people- except on the
rare occasions when they reach such an extremethitbapeople rise up in revolt and
overthrow their government. The causes of the emanarisis seem to indicate that Asian
societies the wisdom of Lord Acton, who wrote ttRadwer tends to corrupt and absolute
power tends to corrupt absolutely(Lord Acton, 1904) It was because of this
understanding of the nature of power that Europgsdd what is possibly the greatest
contribution to modern democracy: the rule of lam@ed with the electoral system.

In many ways, elections are analogous to the maxkaipetition that enhances the
welfare of consumers. In a monopolistic market,stoners can be — and usually are —
exploited. Similarly, one-party rule inevitably tds in government arrogance, corruption,
and inefficiency. In a political exploitation of@gtfconsumer” — in this case, the constituent.
But there is one essential difference between aopay in the market for goods and
services and monopoly of power by a political pahltythe market, consumers have the
option to refrain from making purchases. Citizenkjscted to a one-party dictatorship do
not have this optiogYou, Jong- Keun, 1998).

Where two or more political parties and candidatesnpete for votes, the
constituents are the sovereign power (or de famtergign in a constitutional monarchy),
just as the consumers exercise the ultimate poweardompetitive market for goods and
services. Other words, elections are an effecteog to ensure that each candidate or
party for public office will strive to come up withetter policies than its opponents do.
Periodic elections are not only a means by whiehvilews of constituents are registered,
but are also a powerful reminder to incumbents iy serve at the pleasure of the people.
In sum, elections are a device to hold electecciaf8 and their parties accountable for
what they have or have not accomplished duringr tteiure. In both the Eastern and
Western interpretation, the people have, in prilecifhe right to replace a malevolent ruler:
one by a mandate from heaven, the other, by a niammddaw. In other words, Eastern
societies have also traditionally believed in thengple of holding their governments
accountable to the people. Without an instituticzeal mechanism to do so, however, the
difficulty in upholding this principle has been fgreater in the East than in the West.

Herein lies one of the major reasons why Korean Eastern societies, in spite of

their affective regard for democratic principleayé failed to realize these ideals. They do
not understand the importance of the principle & tule of law, without which the
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principles of accountability, fair competition, amdnsparency can be easily violated.
Many contemporary Koreans would still prefer a bebent dictator ahead of an
ineffectual democrat, and many years for the dayxack Chung-Hee.

There is another reason why Eastern societies fealegl to practice democratic
principles: The extended family culture. Our ways$hinking and living - our culture — are
conditioned by the prevailing socio-economic stuuet As the latter changes, the former
also change. But man’s thought structure, custaans, behavior can not be quickly
changed. In the West, industrialization and theoagqEanying changes in socioeconomic
structure took place over many generations, anglpethus were afforded the to adjust
their thinking and behavior. In Korea, and Asiammies, in contrast, the transformation
from an agrarian to an industrial society has tgieace in a single generation, and people
have had little time to make the commensurate &djst of their thinking and behavior.
To compound this problem, in Korea and Asian caastnow find ourselves at the
threshold of an information- and knowledge-driverstpindustrial society. The Korea and
other Asian family structure have also changedhé&point that the one-common three-
generation household is now almost a rarity. Itesfhiese dramatic changes, the dominant
feature of Asian customs and behavior is extendedily culture of agrarian society
(Francis Fukuyama, 1995).

An important characteristic of a market economghat the producer and consumer
of a given good or service is seldom the same peRmducers thus compete fiercely for
the trust of consumers. This competition is theidg force that helps a market economy
grow. At the same time a market economy featurésnsie division of labor, and, as a
result, strong interdependency between economytagerosperity in a society driven by a
competitive market therefore requires not only cefitppeness but also trust and
cooperation, and there in turn depend on fairrtessesty, and accountability.

An agrarian society is characterized by much lesdsidn of labor and
interdependency. In addition, personal wealth iserar less proportional to how much
land one processes. In such a society, particuilarbne where there is limited arable land
relative to the number of people to feed, suchl@sa&and other Asian countries or Korea,
wealth distribution is viewed as a zero-sum gantes Ts explained by a Korean proverb
that says, “When your cousin buys an additiona paddy, you get a stomach ache”.

Jong-keun You, Governor of North Cholla ProvincepBblic of Korea thinks that,
Asians countries like those in Europe have the sdemeocratic values. But many Asian
countries do not respect the principle of the nfléaw. He wrote: “It would be a mistake
to blame Asian economic crisis: Asians share blgittee same democratic values as their
Western counterparts. Realization of these democralues, however, has been
obstructed by a lack of respect for the princidiéhe rule of law and by the culture of the
extended family, in which people tend to trust memslof “family” and distrust outsiders.
The extended family culture is characteristic ofagmarian society, and is a culture that
persists in Korea and other state in Asia as pdugle struggled to the change, effected in
a single generation, from an agrarian to induszeal society. Industrialization in the West
took many generations, in contrast, affording peotile time to make the cultural
adjustment(You, Joong- keun, 2001:179).
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Enabling the state and law to do more good foreb@nomy and society means
building confidence; people must have trust inlibsic rules governing society and in the
public authority that underpins them. The taskif§odlt for two reasons.

First, it requires patience. It takes time for pidiies to convince firms and citizens
that they are impartial in their decisions. It takeme for national and provincial
legislatures, political appointees, judges, cietvants, public-private deliberation councils,
independent watchdogs, and nongovernmental orgamsa— arrayed in unique relations
to one another in different societies — to learnraspect the limits of one another’s
authority and to work together. It takes time tp the foundations of a professional, rule-
based bureaucracy. Still, it is possible to segegrforms in a manner that yields some
early payoffs. Such early measures can includengtinening the capacity of central
government, raising upper end salary scales tacattapable staff, inviting more inputs
into policymaking and making deliberations more mpeiving off contestable and easily
specified activities for private sector involvemeamd seeking more feedback from clients.

Second, the task is difficult because the sam@utisns that can foster credibility
and accountability can also be constraining. Theesaules that prevent abuse of state
authority can also lessen the ability to use thaharity well. The challenge is to devise
institutional arrangements that provide flexibikythin appropriate restraints.

The theoretical discussion of why the rule of lawmymot function fully under
democracy, and empirical examples showing the st&xte of democracy and serious
corruption in South Korea illustrate that demoaatiion, despite its long-term promise, is
not a panacea for development. A two-pronged ajpprozust therefore be considered for
other countries.

First, in countries where democratization has dlyeaccurred, the top priority
must be given to the establishment and consolidatiothose institutions that have the
most immediate, direct, and powerful impact on maconomic stability, security of
property rights, and free trade. These steps naghssvolve the strengthening of the
independence of the central bank, the regulatayye of financial system, the courts, and
competition regimes. The institutional reform presenay encounter political difficulties
created by the new democratic institutions and gsses. There is no conclusive evidence
on whether the democratization process itself waiddor hinder these steps.

Second, in countries where democratization hastyebccur, the emphasis of
change should be placed more on the establishmdrgteengthening of existing economic
institutions than on the direct promotion of denaagr (or more crudely, elections). The
strategy of direct democratic promotion in theseietges, however desirable, faces
enormous odds, including strong resistance fronruhieg elite and weak socioeconomic
and institutional foundations. The success of dirdemocratic promotion is highly
uncertain; the beneficial effects of democratizattm economic development, even if one
assumes the success of democratic promotion, nmdyenmmediately substantial.

Asian countries need to implement and sustain reegferms. Reform of the state
means not only reform of policies but also an totinalization of good rules of behavior
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for government agencies. Institutions must be ede#tat help avoid heavy discounting of
the benefits from reform, paralysis due to unfaaihew circumstances, and problems of
social mistrust. A balance must be struck betwéear cules that circumscribe the freedom
of state officials to act opportunistically, andetineed for them to act flexibility and
responsively. An effective state operates with rchaad transparent rules, yet is quick to
exploit opportunities and to reverse course whecuaoistances demand (MVorld Bank,
1997).

In summary, lack ofhe rule of law is a byproduct of Asian values. It is also true
that cronyism, as an Asian phenomenon is a dissinottcoming of Asian societies, from
an agrarian to industrialized society. An importaamponent of governance in the post-
crisis period will be to reform and strengthen estastitutions, particularly with respect to
regulation through the instruments of the law.
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CONCLUSIONS

Constitution and the law are means for socio - esoa development. These are
not only important instruments for economic develept but are also important in
maintaining social stability and security. There amany reasons for the 1997 economic
crisis in Korea and other Asian countries but ek lor disregard for the rule of law is one
of them. This has been the case in many Asian tsegj@s their Confucian ethics, agrarian
economic past and single-minded thrust towardsstlization and modernization have
shown.

The rule of law is the foundation of a market economy. Whether pefition
improves or destroys welfare depends on whetherntkans of competition seek to
improve one’s own performance or of sabotage amditchne’s competitors. The rule of
law enables efficient market competition by protiig the latter. No matter how fierce
competition may be, a market economy must be a&pdere the rule of law reins, not the
law of the jungle.

But a rule-based government is not enough. Stagebil#y will also be improved
by institutional arrangements that foster partnpsshwith, and provide competitive
pressures from actors both outside and within thie sPartnerships with and participation
in state activities by external stakeholders — hmesses and civil society — can build
credibility and consensus and supplement low si@pability. Partnerships within the state
can build commitment and loyalty on the part of gmment workers and reduce the costs
of achieving shared goals.
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ABSTRACT

Economics and the law as social phenomena areedelatcontent and form; but
both are subject to change — the one continuotis#yother is changed from time to time.
State responsibility is to maintain economic depeient in accordance with the
constitution and the laws of the land. The lawnsraportant instrument for stability and
economic development.

The role of the constitution and the law in theremraic development of Korea may
be divided into three (3) periods: 1945 — 1960,01961997, and after the 1997 economic
crisis. The first period is the enactment of fundatal formal laws, and second is when
the laws were gradually increased. The old law&anea merely produced negative side-
effects in the economy. The economic developmeniooéa and other Asian countries are
basically founded from “crony capitalism,” this was inevitable byproduct of Asian
values with Confucian.

Korea is now applying important lessons from itstpaistakes. Korea has been
carrying out fundamental reforms in four major arelaws: the financial, corporate, and
public sectors, and the labor market. The rulewofis the foundation of a market economy.
The rule of law enables efficient market competitidlo matter how fierce competition
may be, a market economy must be a place wheraikb®f law reins, not the law of the
jungle.

In Viethamese

Luat va kinh te la cac hien tuong xa hoi co quamia¢ thiet voi nhau nhu noi dung
va hinh thuc. Luat co tac dung thuc day va lamkihb te phat trien mot cach ben vung.

Vai tro cua hien phap va luat cho su phat trinereermkinh te Han quoc co the chia
ra lam 3 giai doan: 1945-1960, 1960 —1997, va t#@71€ho den nay. Giai doan dau co
nhiem vu thanh lap ra co so cua luat phap. Giandwa, hoan thien co so phap luat, va
tien hanh thuc hien cac co so phap luat nay. Vliearoo hai giai doan nay luat khong duoc
ap dung tren thuc te do nhu cau cua cong cuoc pbiiwa phat trine nhanh kinh te. Kinh
te phat trien nhanh o Han quoc, cung nhu cua cac Bong A khac dua tren co so cua
Dao Khong —chu nghia tu ban Bang huu. Do la samplaayeu cua gia tri Chau A.

Hien nay Han quoc da nhin thay bai hoc cua su khngamng tai chinh say ra nam
1997, dang tien hanh cai cach trong 4 linh vuc.ctanh, cong ty, dich vu cong va thi
truong lao dong. Nha nuoc phap quyen dang lam ccheonen kinh te thi truong. Phap
luat tao dieu kien de thi truong co su canh traamthImanh. Bat ke canh tranh co du doi
den dau thi thi truong cung phai la noi ngu tri pii@ap quyen chu khong phai cua luat rung.

-49-



INDEX

Chaebols, - p. 26, 30, 31,32, 34, 38
Confucian -p.17, 36, 37,

Crony —p.36

Economic crisis- p.5,16; 30; 36,40
Economic development- p.5; 17,
Economic law- p.18; 28
Lawfulness - p.7

Lawlessness - p.7

Lawlessness syndrome —p.6
Market failure- p.6

Miracle economy- p.36

Rule of law- p. 27; 35; 44, 45

Chu nghia bang huu- tr36

Du luat- tr.7

Hien tuong thieu luat- tr.6

Khiem khuyet cua thi truong- tr.6
Khung hoang kinh te- tr.5; 16; 30; 36; 40
Kinh te phat trien- tr.5; 17

Luat kinh te —tr.18;28

Nen kinh te than ky — tr.36

Nguoi theo Khong giao- tr. 17; 36; 37
Phap quyen — tr.27; 35;44; 45

Thieu luat- tr.7

To hop - tr.26, 30; 31; 32; 38

-50-



